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U.S. District Court 
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CIVIL DOCKET FOR CASE #: 5:15-cv-00438-D 
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Fxnail' CheroiEgacksonlewismom 
LEAD ATIORNEY 
ATTORNEY TO BE NOTEED 

Patricia L. Holland 
Jackson Lewis PC 
3737 Glenwood Ave 
Suite 450 
Raleigh, NC 27612 
919-760-6460 
Fax 919-760-6461 
Email: Patricia.Holland@jacksonlewis.com  
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED 

Date Filed # Docket Text 

08/31/2015 1 PETITION for Application for Order Enforcing Subpoena Duces Tecum filed by Petitioner National Labor Relations Board. 
(Attachments: ## 1 Exhibit A-Copy of charge, #2 Exhibit B-Copy of amended charge, # 3 Exhibit C-Copy of subpoena, #4 
Exhibit D-Copy ofretum post office receipt, #5Exhibit E-Copy of Region's Order, # 6 Exhibit F-Copy of Board's Order) 
(Shearin, Lisa) Modified on 9/16/2015 to identify exhibits (Felder; 3). (Entered: 08/31/2015) 

08/31/2015 2 Memorandum in Support regarding I Petition, filed by National Labor Relations Board. (Attachments: # 1 Exhibit 1-Copies of 
Decisions in Cases Cited) (Shearin, Lisa) Modified on 9/16/2015 to identify Exhibit L(Felder, J). (Entered: 08/31/2015) 

08/31/2015 3 Proposed Order regarding 1 Petition, by National Labor Relations Board. (Shearin, Lisa) (Entered: 08/31/2015) 

08/31/2015 4 Proposed Order regarding 1 Petition, Order to Show Cause by National Labor Relations Board. (Sheath', Lisa) (Entered: 
08/31/2015) 

08/31/2015 5 CERTIFICATE OF SERVICE by National Labor Relations Boardregarding 4 Response, 3 Response, 1 Petition, 2 
Memorandum in Support (Shearin, Lisa) (Entered: 08/31/2015) 

09/16/2015 NOTICE TO COUNSEL -All counsel shouldftle a Notice of Appearance pursuant to Local Civil Rule 5.2(a). Additionally, 
counsel is reminded that all future filings must conform to this court's policies which require reflection of the case number on all 
documents filed inthis action. (Felder, 3) (Entered: 09/16/2015) 

09/16/2015 6 Notice of Appearance filed by Ashley L. Banks on behalf of National Labor Relations Board. (Banks, Ashley) (Entered: 
09/16/2015) 

09/18/2015 7 Notice of Appearance filedby Patricia L. Holland onbehalf of Raleigh Restaurant Concepts, Inc.. (Holland, Patricia) (Entered: 
09/18/2015) 

09/18/2015 8 Notice of Appearance for non-district by Allan S. Rubin on behalf of RaleighRestaurant Concepts, Inc.. (Rubin, Allan) 
(Entered: 09/18/2015) 

10/02/2015 Motion Submitted to Chief Judge James C. Dever lii regarding 1 PEliiION for Application for Order Enforcing Subpoena 
Duces Tee= filed by Petitioner National Labor Relations Board. (Jenkins, C.) (Entered: 10/02/2015) 

10/06/2015 9 Consent MOTION for Extension of Time to File Response/Reply as to 1 MOTION filed by Raleigh Restaurant Concepts, Inc.. 
(Attachments: # 1 Text ofProposed Order) (Holland, Patricia) (Entered; 10/06/2015) 

10/07/2015 Motion submitted to Chief Judge James C. Dever III: regarding 9 Consent MOTION for Extension of Time to File Response to 
1 PETITION for Application for Order Enforcing Snbp Dena Duces Tecum. (Downing, L.) (Entered: 10/07/2015) 

10/08/2015 10 ORDER granting 9 Motion for Extension of Time to File Response/Reply. Respondent shall have up to and including October 
20, 2015, within which to file its Response. Signed by Chief Judge James C. Dever III on 10/8/2015, (Jenkins, C.) (Entered: 
10/08/2015) 

10/16/2015 11 Notice of Appearance for non-district by Edward M. Chord on b ehalf of RaleighRestaurant Concepts, Inc.. (Chero Edward) 
(Entered: 10/16/2015) 

10/20/2015 12 Memorandum in Opposition regarding 1 MOTIONApplication for Order Diforcing Subpoena Duces Teem'? filed by Raleigh 
Restaurant Concepts, Inc.. (Attachments: # 1 Index of Exhibits, # 2 Exhibit 1- Complaint, # 3 Exhibit 2 - Position Statement, # 
4 Exhibit 3 - Entertainment Lease, # 5 Exhibit 4 -Motion to Dismiss or to Compel Arbitration, # 6 Exhibit 5 - Order, # 7 Exhibit 
6 - NLRB Charge, # 8 Exhibit 7 NLRB Amended Charge, # 9 Exhibit NLRB Subpoena, # 10 Exhibit 9 - Respondent's Petition 
to Revoke, inP art, Subpoena Duces Tecum, # 11 Exhibit 10 -Board Orden # 12 Exhibit 11- Motion to Hold in Abeyance) 
(Cher4 Edward) (Entered: 10/20/2015) 

10/20/2015 13 Certificate of Service filed by Raleigh Restaurant Concepts, Inc. regarding 12 Memorandum in Opposition„ Amended. (Cherot 
Edward) (Entered: 10/20/2015) 
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10/23/2015 Notice to Counsel for the defendant Pursuant to 7.1 of the Federal Rules of Civil Procedure and Local Civil Rule 7.3, all parties 
shall file a financial disclosure statement A negative statement is required if a party has no disclosures to make. The disclosure 
statement must be on a form provided by the clerk. This form is available at the clerks office and onthe court's website. 
(Jenkins, C.) (Entered: 10/23/2015) 

10/26/2015 lA Financial Disclosure Statement by Raleigh Restaurant Concepts, Inc. identifying Corporate Parent Family Dog,LLC, Corporate 
Parent VCG Holding Corporation for RaleighRestaurant Concepts, Inc... (Holland, Patricia) (Entered: 1D/26/2015) 

10/28/2015 15 Financial Disclosure Statement by National Labor Relations Board. (Banks, Ashley) (Entered: 10/28/2015) 

10/28/2015 NOTICE OF DEFICIENCY-regarding 15 Financial Disclosure Statement - Counsel failed to attach a certificate of service 
pursuant to Fed. R. Civ. P. 5(d) and Section F(3) of the Court's CM/ECF Electronic Policies ,andProcedures Manual, Counsel 
should file a separately captioned certificate of service using the appropriate event located under the 'Civil Events - Service of 
Process' category. (Tripp, S.) (Entered: 10/28/2015) 

10/28/2015 16 Certificate of Service filed by National Labor Relations Board regarding 15 Financial Disclosure Statement . (Banks, Ashley) 
(Entered: 10/28/2015) 

11/17/2015 Remark 12 Memorandum in. Opposition. regarding 1 MOTIONApplication for Order Enforcing SubpoenaDuces Tecum 
submitted to Chief Judge Dever. (Jenkins, C.) (Entered: 11/17/2015) 

12/21/2015 17 ORDER regarding 1 PETITION for Application for Order Enforcing Sthpoena Duces Tecum. The court ORDERS each party to 
file a supplemental brief regarding what effect if any, the Fifth Circuit opinion has on this case by January 8, 2016. Each brief 
shall not exceed tenpages. Counsel should read order in its entirety for additional information. Signed by Chief Judge James C. 
Dever III on 12/21/2015. (Jenkins, C.) (Entered: 12/21/2015) 

01/08/2016 18 RESPONSE in Oppositionregarding 1 MOTION Supplemenial Brief filedby Raleigh Restaurant Concepts, Inc.. (Cherof 
Edward) (Entered: 01/08/2016) 

01/08/2016 19 Notice filed by Raleigh Restaurant Concepts, Inc. regarding 18 Response in Opposition to Motion Attachment 1- Murphy Oil y. 
NLRB. (Cherof Edward) (Entered: 01/08/2016) 

01/08/2016 20 RESPONSE in Support regarding 1 MOTION Supplemental Brief filed by National Labor Relations Board. (Attachments: # 1 
Exhibit Case Law 1, #2 Exhibit Case Law 2, # 3 Exhibit Case Law 3) (Banks, Ashley) (Entered: 01/08/2016) 

01/12/2016 Remark 18 RESPONSE in Opposition, 19 Notice, and 2.Q. RESPONSE in Support submitted to Chief Judge James C. Dever III. 
(Jenkins, C.) (Entered: 01/12/2016) 

06/10/2016 21 Memorandum in Support ofyipplication for Order Enforcing Subpoena .Duces Tecwn filed by NationalLabor Mations Board, 
(Attachments: # 1 Exhibit Referenced Case Law) (Banks, Ashley) (Entered: 06/10/2016) 

06/14/2016 Remark Supplemental Memo 21 submitted to Chief Judge Dever. (Briggeman, N.) (Entered: 06/14/2016) 

06/20/2016 22 RESPONSE regarding 21 Memorandum. in Support filed by Raleigh Restaurant Concepts, Inc.. (Attachments: #1 Exhibit A -
Cellular Sales of Missouri, LLC v. NLRB, # 2 Exhibit B - Marcus Group, LLC v. NLRB) (Cherof Edward) (Entered: 
06/20/2016) 

08/12/2016 23 ORDER granting 1 Petition for Enforcmenet of Subpoena. Signedby Chief Judge James C. Dever Ill on 8/11/2016, 
(Briggeman, N.) (Entered: 08/12/2016) 

09/08/2016 
1 

24 Notice of Appeal filed by Raleigh Restaurant Concepts, Inc. as to 23 Order on Motion for Miscellaneous Relief Filing fee, 
receipt number 0417-3820645. (Holland, Patricia) (Entered: 09/08/2016) 

09/08/2016 25 MOTION to Stay Enforcement of Order filed by Raleigh Restaurant Concepts, Inc.. (Attachments: #1 Text of Proposed Order) 
(Cherof Edward) (Entered: 09/08/2016) 

09/08/2016 126 Memorandum in Support regarding 25 MOTION to Stay Eiforcement of Order filed by Raleigh Restaurant Concepts, Inc., 
(Attachments: # 1 Attachment 1 -Lewis v. Epic Systems Corp, # 2 Attachment 2 - U.S. v. B & D Vending, # 3 Attachment 3 -
Patterson v. Raymours Furniture Co, # 4 Attachment 4 - Knight v. Rent-A-Center East, # 5 Attachment 5 - Coastal Sunbelt 
Produce v. NRLB) (Cherof, Edward) (Entered: 09/08/2016) 

09/08/2016 27 Transmission of Notice of Appeal and Docket Sheet to US Court of Appeals regarding 24 Notice of AppeaL (Tripp, S.) 
(Entered: 09/08/2016) 

09/09/2016 
. 

28 US Court of Appeals Case Number 16-2036 (T. Fischer, Case Manager) as to 24 Notice of Appeal filed by Raleigh Restaurant 
Concepts, Inc. (Tripp, S.) (Entered: 09/09/2016) 

09/16/2016 29 Notice of Appearance for non-district by Michael P. Ellement on behalf of National Labor Relations Board. (Ellement, Michael) 
(Entered: 09/16/2016) 

09/20/2016 30 Notice of Appearance fried by Michael P. Element on behalf of National Labor Relations Board. (Ellement, lvfichaeI) (Entered: 
09/20/2016) 

09/27/2016
i  
31 RESPONSE in Oppositionregarding 25 MOTIONto Stay Enforcement of Order filed by National Labor Relations Board. 

(Attachments: # 1 Exhibit Patterson Case, # 2 Exhibit Technocrest Decision, # 3 Exhibit Technocrest Brief) (Ellement, Michael) 
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IN Tut II,  UNITED STATES DISTRICT COURT 
FORT H HI EASTERN DISTRICT OF NORTH CAROLINA 

NATIONAL LABOR RELATIONS BOARD 

Applicant 

v. 

RALEIGH RESTAURANT CONCEPTS, INC. 
d/b/a THE MEN'S CLUB OF RALEIGH 

Respondent 

APPLICATION FOR ORDER ENFORCING SUBPOENA DIJCES TECUM 

The National Labor Relations Board, herein called the Board, an administrative agency of 

the Federal Government, applies to this Court for an order compelling compliance with a 

subpoena duces tecum that the Board issued and served on Respondent Raleigh Restaurant 

Concepts, Inc, d/b/a The Men's Club of Raleigh. This application is made under Section 11(2) of 

the National Labor Relations Act, as amended (29 U.S.C. 151 et seq.), (herein the Act), In 

support of this application the Board states as follows: 

a. This Court has jurisdiction of the subject matter of the proceeding and of Respondent by 

virtue of Section 11(2) of the Act (29 U.S.C. 161(2)). The subpoena was issued to the 

Custodian of Records of Respondent and Respondent is a domestic coiporation chartered 

under the laws of the United States and licensed to do business in the State of North 

Carolina, with an office at 3210 Yonkers Road, Raleigh, NC 27604. Respondent is 

engaged in business in this district. 

b. The Board has issued Rules and Regulations, herein called the Rules, governing the 

conduct of its operations. The Rules have been published in the Federal Register (24 F.R. 

1 
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9095), as provided for in the Administrative Procedure Act (5 U.S.C, §552), This Court 

may take judicial notice of the Rules by virtue of 44 U.S.C. 1507. 

c, This application arises during the investigation of an unfair labor practice charge 

currently pending before the Board pursuant to Section 10(b) of the Act. Charging Party 

Leslie Holden, by her attorney Beatriz Sosa-Morris of Kennedy Hodges LLP, filed and 

amended the unfair labor practice charge in Case 10-CA-145882, The charge alleges that 

Respondent Raleigh Restaurant Concepts, Inc. d/b/a. The Men's Club of Raleigh violated 

Section 8(a)(1) of the Act by maintaining policies including a Mandatory Arbitration 

provision and Class and Collective Action Waiver and by seeking to enforce a waiver of 

the right to mediate and arbitrate employment and Fair Labor Standards Act (FLSA) 

disputes on a collective basis and to join a collective action pursuant to the FLSA, 29 

U.S.C. 216(b) against employees. Copies of the charge and amended charge are attached 

as exhibits A and B, respectively. Charging Party Leslie Holden, by her attorney Beatriz 

Sosa-Morris of Kennedy • Hodges LLP, prepared and filed the charge and amended 

charge, and the Region served them consistent with the requirements of Section 10(b) of 

the Act and of Sections 102.9, 102,10 and 102.14 of the Rules. 

d. In connection with the investigation of the unfair labor practice charges, which Board 

Agents of Region 10, Subregion 11 (herein called the Region) are conducting, and before 

the Region decides the merits of the charges, the Board attempted to determine whether a 

subset of individuals working at the Respondent's facility are statutory employees, 

whether Respondent's Mandatory Arbitration provision and Class and Collective Action 

Waiver is currently maintained, and if so, to which classifications of employees the 

policy is applied. On March 13, 2015, the Region sent a letter to Respondent seeking 

2 
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information relevant to the charge, including information about the status of individuals 

as employees, entertainer leases, and copies of all handbooks and work rules that apply to 

employees at Respondent's facility. 

e. On April 6, 2015, after receiving a partial response to the Region's March 13 letter, the 

Region sent a second letter to Respondent seeking the information that had not been 

provided. On April 17, 2015, Respondent refused to provide the requested information, 

f, On April 30, 2015, the Region issued the subpoena duces tecum to Respondent seeking 

information relevant to the issues in the charge. The subpoenas required Respondents' 

Custodian of Records to appear and provide the subpoenaed documents on May 11, 2015, 

or alternatively, to produce the requested documents by mail no later than May 11, 2015; 

A copy of the subpoena is attached as Exhibit C, The issuance of this subpoena is 

consistent with the requirements of Section 11(1) of the Act and Section 102.31(a) of the 

Board's Rules and Regulations. 

g, The Region served the subpoena on Respondent by addressing and sending it by certified 

mail to the Custodian of Records of Raleigh Restaurant Concepts, Inc., d/b/a The Men's 

Club of Raleigh, at the offices located at 3210 Yonkers Rd., Raleigh, NC 27604-3654. 

Respondent acknowledged receipt of the subpoena on May 5, 2015. Service and receipt 

complied with Section 11(4) of the Act and Section 102,113 of the Board's Rules and 

Regulations, 29 C,F.R. 102.113, A copy of the return post office receipt is attached as 

Exhibit D. 

h. On May 7, 2015, Respondent filed Respondent's Petition To Revoke, In Part, Subpoena 

Duces Tecum Number: B-1-MBDR2V, in which it objected, both generally and 

specifically, to providing the information requested pursuant to the subpoena. 

3 
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-1 

Respondent did not appear or produce documents on May 11, 2015. On May 22, 2015, 

the Region served Respondent with its Opposition to the Petition to Revoke, and referred 

the Petitidn to Revoke to the National Labor Relations Board. A copy of the Region's 

Order Referring the Petition to Revoke to the Board, including the Petition to Revoke and 

the Opposition to the Petition to Revoke, is attached as Exhibit E. 

On July 20, 2015, the Board issued an order denying the petition to revoke subpoena 

duces team B-1-MBDR2V. A copy of the Board's Order is attached as Exhibit F. On 

August 17, 2015, Respondent confirmed that it would not comply with the Board's order, 

j. The failure and refusal of Respondents to appear and provide documentary evidence in 

obedience to the subpoena, which is related to the matters under investigation in the 

proceedings before the Board, constitutes contumacious conduct and/or a refusal to obey 

the subpoenas within the meaning  of Section 11(2) of the Act. Furthermore, Respondents' 

conduct is preventing the Board from carrying out its duties and functions under the Act. 

k. In view of Respondents' contumacious conduct, the Board requests: 

1. That an Order to Show Cause issue, directing Respondent to appear before this Court 

on a date specified in the Order, and to show cause why an Order should not issue 

requiring them to appear before a Board Agent in Board Case 10—CA-145882, such 

appearance to be on a date fixed by the Court, or at such date, time and place us the 

Board Agent may designate, and there and then to provide documents relevant to the 

matters under investigation in the proceedings before the Board; 

2. After considering arguments in response to the Order to Show Cause, that this Court 

issue an Order requiring the Respondent to appear before a. Board Agent, at a date, 

time and place to be fixed by the Court or at a date, time and place to be fixed by the 

4 
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Board Agent, and for Respondents to provide documents and answer any and all 

questions relevant to the matters under investigation in the proceedings before the 

Board; and 

3. That the Applicant, National Labor Relations Board, have such other and further 

relief as may be necessary and appropriate. 

Signed at Winston-Salem, North Carolina this 3l'` day of August, 2015. 

National Labor Relations Board By: 
Richard F. Grifrtn, Jr., Esq. General Counsel 

Lisa R. Shearin, Deputy Regional Attorney 
Region 10, Subregion 11, National Labor Relations Board 
403 5 University Parkway, Suite 200 
Winston-Salem, North Carolina 27106 
lisa.shearin@nlrb.gov  
(336) 631-5256 
Fax (336) 631-5210 
Nolth Carolina State Bar No. 17574 

in.  
4 — 

Ashley L. Banks, Field Attorney 
Region 10, Subregion 11, National Labor Relations Board 
403 5 University Parkway, Suite 200 
Winston-Salem, North Carolina 27106 
ashley.banks@nlrb.gov  
(336) 631-5244 
Fax (336) 631-5210 
North Carolina State Bar No. 45363 
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-------- 

To* Page 4 of 4 2015.02-05 23'68'21 (GMT) 17135291116 From: Gary Wohn 

FORM EXEMPT UNDER 44U S C 35f/ 
UNITED STATES OF AMERICA 

NATIONAL LABOR RELATIONS ROAM) 
CHARGE AGAINST EMPLOYER 

DO NOT WRITE IN THIS-SPACE 
Case 

10-CA-145882 
Date Filed 

2/6/15 

INTERNET 
FORMNUTBSOI 

[2.081 

NSTRUCTIONSI 
File en edgtnef with NLRB Regional Director ter the realm In whIeli tba slid ad unfelt-labor pro Ike occurred or Is occurtIn 

1 EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 
a. Name orEmployer 

Raleigh Restaurant Concepts, Inc, d/b/a The Men's Club of Raleigh 
la Tel No 919-2504826  

S Cell No. 

f Fax No, 919-854-0044 
d. Address (Skeet, city, stale, and ZIP Coda) 

3210 Yonkers Road 
Raleigh, NC 27604 

eJaEcTgOraillinge,aintricia Holland 
1400 Crescent Green Ste, 215 

Cary, NC 27518 

g. e-Mall 

patrIcia.holland@jacksonlewls, r 
h, Number of Workers employed 

over 1,000 
i, Type of Establishment (factory, mine, wholesaler; etc,) 
Entertainment Club 

I. identify principal product or service 
Entertainment club with exotic dancers , 

tc, The above-named employer has engaged In and Is engaging In unla ',labor pradIces within the meaning or seclf 

subseellon4 of the National Labor 

on 8(a), subsections (1) ond•Fist 

Relations Ad, and these unfair labor 

practices Meeting commerce practices are radices effeelmn commerce within the meaning of the Act, or these unfair labor practices are Unfair 
withinthemeentna of the Ad and the Postal ReorgarezationAct 

2 Bads of the merge (setforth a clear end concise statement°, the facts constituting The alleged unfair IOW Prnacat) 
Since on or about August 12, 2014, the above-referenced Employer has sought io enforce a waiver of the right. (1) to 
mediate/arbitrate employment/FLSA disputes on a collective basis; and (2) to Join a collective actIon pursuant fo the FLSA, 
29 U.S. C. 216(b), against Leslie Holden, In violation of the NLRB decisions D.R Horton, 357 NLRB No. 184 (January 
2012), and Murphy Oil USA, Inc„ 361 NLRB No. 72 (October 2014). 

The Employer has sought to enforce a waiver of Ms, Holden's NLRA right to pursue collectively pursue 
litigation In all forums judicial and white!, 

3_ Full amen or pally Ming charge (rf labor orpankalion, give/4mm, including baal nome and number) 

Leslie Holden.  

4a. Address (Street and number; oily, slate, and VP code) 

IIIIMIIINIIIIIP 
Marietta, GA30067 

4c, Cell No, 
 

lb. Tel, No 9%430747742  

4d FancNo 

4o, e-Mall 

5. Full name of national or International labor organization of which Il Is an affiliate or constituent unit (lo bonged n when charge in filed by a labor 
organaabon) 

/ 

fi DECLARATION 
I octet° that I have read the above charge and that The statements aro hue to to bast of my knowledge and betel 

Lk.4.,- ' Beatnz Sosa-Morris By 

Tel No 
713-523-0001 

oThee.lt any, cell No 

(Mustafa of rianusenfaINe women malting Mope) (prinlItype 

Address  711 West Alabama St. Houston, TX 77006  

Came andillA oroffea, dray) 

2/5/2015 

Fax Na 713-523-1116 

e-Mail 

(dale) bsosamorris@kennedyhodges.cc  

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHES HY FINE AND IMPRfSONNIENT (LI S. CODS, TITLE Ill, SECTION 1001) 
PRIVAcYAcTsTAT EMENT 

Soicsavan of the information on this form is autionzed by the National Labor Rotations Act (NLRA), 29 u s c 4 151 at sag The principal use of the Information tato assist 
tho National tabor Relations Board (NLRB) In processing unfair labor practice and robed proceedings or ligation. The routine uses (Drina Information are fully sot forth in 
the Fedoial Rovstet, 71 Fed Rog, 7494243 (Dec 13, 2006) The NLRB will further airplane these uses upon request Disclosure of lire Infatuation to the NLRB is 
voluntary; however, NIRRO ID supply the information will cause the NLRB to decline ID invoke Its processes 
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CHARGE AGAINST EMPLOYER Case Date Piled 

INSTRUCTIONS:
10-CA-146882 

File on original with NLRB Regional Director for the region in WO the alleged unfa Ir Tab or practice occurred or Is clowning 

1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 

FORM EXm.iPrUNbER44 Ilea s612 
INTERNET 

 
UNITED STATES OFAMERICA DO NOT WRITE IN THIS SPACE FCRIANL118601 NATIONAL LABOR RELATIONS BOARD 2-08) 

a. Name of Employei- 

Raleigh Restaurant Concepts, Inc; d/b/a The Men s Club of Raleigh  

b. Tel, No. 919-250-9826 

c. Cell No. 

d. Address (Street, city, state, and ZIP code) 
3210 Yonkers Road 
Raleigh, NC 27604 

e. Employer Representative 
Jackson Lewis P.C. 
1400 Crescent Green Street, Suite 
215 
Cary,-NC 27518  

E Fax  No, 919-854-0044 

g, s-Mall• 

paticla.holland@jacksonfewis 

h. Number of workers employed 
1000 

I. Type of Establishment (factory, mine, wholesaler, etc.) J. Identify principal product or service 
Entertainment Club Entertainment club with exotic dancers 
k. The above-named employer has engaged in and Is engaging in unfair labor practices within the meaning of section 8 a), subsections 1) and (list 

subsea/13ns) of the National Labor Relations Act, and these unfair labor 

practices are practices affecting commerce within the meaning of the Act, or these unfair labor practices are unfair practices affecting commerce 
within the meaning of the Act and the Postal Reorganization Act. 

2. Basis of the Charge (set forth a dear and concise statement of the facts constitufing the alleged unfair labor practices) 

Since on or about August 2014 and continuing to the present, the Employer has maintained policies Including a Mandatory 
Arbitration provision and Class and Collective Action Waiver. 
Since on or about August 12, 2014, the above-referenced Employer has sought to enforce a waiver of the right (1) to 
mediate/arbitrate employment/FLSA disputes on a collective basis; and (2) to join a collective action pursuant to the FLSA, 
29 U.S.C. 216(b), against Leslie Holden, in violation of the NLRB decisions D.R Horton, 357 NLRB No. 184 (January 
2012), and Murphy Oil USA, Inc., 361 NLRB No. 72 (October 2014).The Employer has sought to enforce a waiver of Ms. 
Holden s NLRA right to pursue collectively pursue litigation in all forums judicial and arbifrat. 

3, FuJI nam of party filing charge (If labor organizallon, give full name, Including local name end number) 
Leslie  Holden 

4 . Address (Street and number; city, state, and ZIP code) 4b. Tel. No. 919-607-7742 

40. Cell No, 11111.1111.11.".  
Atlanta, GA 30313 

4d. Fax No. 

4e, e-Mail 

5. Full name of national or International labor organization of which It Is an affiliate or constituent unit (to be tilled In when charge Is filed by a labor 
organization) 

8. DECLARATION 
I declare that aye reed the above charge and that the statements are true to the best of my knowledge and belief, 4  

By 

Address 
711 West Alabama St. Houston, TX 77006  

04/29/2015 
(date) 

Tel, No. 
713-523-0001 

Fax No, 713-523-1116 

e-Mall 
bsosamorris@kennedyhodges.c 

(sIgodurs of feixesenlotive orFerson mnIdngthEuns) (Print4ype name and Ma or office, If any) 

• CiarcoL— Office, If any, Cell No. 
Beatrlz Sosa-Morris 

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001) 
PRIVACY ACT STATEMENT 

Solicitation of the Information on this form Is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq. The principal use of the Information is to assist 
the National Labor Relations Board (NLRB) In processing unfair labor practice and related proceedings or Iltigation.lhe routine uses for the information ere fully.set Forth In 
the Federal Register, 71 relagetti. ; ThltkiliMVA 04811 e2181nOir ,•13513triCB8SLFBITO82 c6ft information to the NLRB Is 
voluntary; however, taktre 15 iffdifOrma on Cause I e NEM: rrabliti5 tilTnOke its plrace-sns7 
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FORM NLA631 

SUBPOENA DUCES TECUM 

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

Custodian of Records 
Raleigh Restaurant Concepts, Inc. 
cl/b/a The Men's Club of Raleigh 

3210 Yonkers Rd. 
To Raleigh, NC 27604-3654 

As requested by ASHLEY L. BANKS, on behalf of the General Counsel 

whose address is 4035 University Pkwy Ste 200, Winston Salem, NC 27106-3275 
(Street) (City) (State) (ZIP) 

YOU ARE HEREBY REQUIRED AND DIRECTED TO APPEAR BEFORE  the Regional Director or his/her designee  

of the National Labor Relations Board 

at 4035 University Pkwy Ste 200 

In the City of Winston Salem, NC 

on May 11, 2015	 at  10:00 a.m. or any adjourned 

Raleigh Restaurant Concepts, Inc. d/b/a The Men's Club of Raleigh 
or rescheduled date to testify in 10-CA-145882

(Case Name and Number) 
And you are hereby required to bring with you and produce at said time and place the following books, records, 

correspondence, arid documents: 

SEE ATTACHMENT 

If you do not Intend to comply with the subpoena, within 5 days (excluding Intermediate Saturdays, Sundays, and holidays) after the date the subpoena 
is received, you must petition in wilting lb revoke the subpoena. Unless filed through the Boards E-Filing system, the petition to revoke'must be 
received on or before the official closing time of the receiving office on the last day for filing. If filed through the Board's E-Filing system, it may be filed 
up to 11;59 pm In the local time zone of the receiving office on the last day for filing, Prior to a hearing, the petition to revoke should be filed with the 
Regional Director; during a hearing, it should be filed with the Hearing Officer or Administrative Law Judge conducting the hearing, See Board's Rules 
and Regulations, 29 C.F.R Section 102.31(b) (unfair labor practice proceedings) and/or 29 C,F,R, Section 102,6610) (representation proceedings) and 
29 C,F.R Section 102.111(a)(1) and 102.111(b)(3) (time computation). Failure to follow these rules may result in the loss of any ability to raise 
objections to the subpoena In court. 

B-1-IVIBIDR2V 
Under the seal of the National Labor Relations Board, and by direction of the 

Board, this Subpoena is 

Issued at Winston Salem, NC 

Dated: 04-30-15 

Chairman, National Labe-  Rotations Board 

NOTICE TO WITNESS. Witness fees for attendance, subsistence, and mileage under this subpoena are payable by the party at whose request 
the witness Is subpoenaed. A witness appearing at the request of the General Counsel of the National Labor Relations Board shall submit this 
subpoena with the voucher when claiming reimbursement, 

PRIVACY ACT STATEMENT 

Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C, § 151 et seq. The principal use of the 
information Is to assist the National Labor Relations Board (NLRB) in processing representation andfor unfair labor practice proceedings and related 
proceedings or litigation. The routine uses for the InfOrmation are fully set forth in the Federal Register, 71 Fed. Reg. 74942-43 (Dee, 13, 2006). The 
NLRB will further explain these uses upon request, Disclosure of this information to the NLRB Is mandatory in that failure to supply the information may 
cause the NLRB to seelceltstar5sAgt.tvseirmeeionpdel5eV6ment 1-3 Filed 08/31/15 Page 2 of 5 
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ATTACHMENT 

DEFINITIONS AND INS RUCTIONS 

a, "Document" means any existing printed, typewritten or otherwise recorded material 
of whatever character, records stored on computer or electronically, records kept on 
microfiche or written by hand or produced by hand and graphic material, including 
without limitation, checks, cancelled checks, computer hard drives, discs and/or files 
and all data contained therein, computer printouts, E-mail communications and 
records, any marginal or "post-it" or "sticky pad" comments appearing on or with 
documents, licenses, files, letters, facsimile transmissions, memoranda, telegrams, 
minutes, notes, contracts, agreements, transcripts, diaries, appointment books, reports, 
records, payroll records, books, lists, logs, worksheets, ledgers, summaries of records 
of telephone conversations, summaries of records of personal conversations, 
interviews, meetings, accountants' or bookkeepers' work papers, records of meetings 
or conference reports, drafts, work papers, calendars, interoffice communications, 
financial statements, inventories, news reports, periodicals, press releases, graphs, 
charts, advertisements, statements, affidavits, photographs, negatives, slides, disks, 
reels, microfilm, audio or video tapes and any duplicate copies of any such material in 
the possession of, control of, or available to the subpoenaed party, or any agent, 
representative or other person acting in cooperation with, in concert with or on behalf 
of the subpoenaed party, 

b. "Employer" means Raleigh Restaurant Concepts, Inc. d/b/a. The Men's Club of 
Raleigh. 

c. "Employer's facility" means the facility located at 3210 Yonkers Road, Raleigh, 
North Carolina. 

d. "Person" or "persons" means natural persons, corporations, limited liability 
companies, partnerships, sole proprietorships, associations, organizations, trusts, joint 
ventures, groups of natural persons or other organizations, or any other kind of entity. 

e. "Period covered by this subpoena" means the period from July 1, 2014, through the 
present and the subpoena seeks only documents from that period unless another 
period is specified. This subpoena request is continuing in character and if additional 
responsive documents come to your attention after the date of production, such 
documents must be promptly produced. 

f. Any copies of documents that are different in any way from the original, such as by 
interlineation, receipt stamp, notation, or indication of copies sent or received, are 
considered original documents and must be produced separately from the originals. 

g. If any document covered by this subpoena contains codes or classifications, all 
documents explaining or defining the codes or classifications used in the document 
must also be produced. 
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h. Electronically stored information should be produced in the form or forms in which it 
is ordinarily maintained or in a reasonably usable form or forms. 

1. All documents produced pursuant to this subpoena should be presented as they are 
kept in the usual course of business or organized by the subpoena paragraph to which 
the document or set of documents is responsive. 

j. This subpoena applies to documents in your possession, custody, or control. 

k If a claim of privilege is made as to any document which is the subject of this 
subpoena, a claim of privilege must be expressly made and you must describe the 
nature of the withheld document, communication, or tangible thing in a manner that, 
without revealing information itself privileged or protected, will enable an assessment 
of the claim to be made. 

1, Unless otherwise stated, this subpoena does not supersede, revoke or cancel any other 
subpoena(s) previously issued in this proceeding. 
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DOCUMENTS TO BE PRODUCED 

1. Ali entertainment litnses signed by individuals who worked at the Employer's facility 
during the period covered by this subpoena. 

2, To the extent•that all versions of the entertainment leases identified in Request #1 are 
identical (except for the named individual who signed the lease), in. lieu of providing 
copies of all leases signed by individuals, for the period covered by the subpoena, 
provide: 

a) a single copy of each version (if the provisions of the lease differ) of 
entertainment leases signed by individuals who worked at the Employer's 
facility; and 

b) a list of names for all individuals who signed the respective version of the 
entertainment lease, the date their lease was executed, and the duration 
period of their lease. 

3. Documents, including employee handbooks and company guidelines, that show all 
work rules, policies, or other conditions of employment in effect for all individuals at 
Employer's facility, excluding supervisors and managerial employees, during the 
period covered by this subpoena, including documents showing any changes to the 
rules, the effective dates of any such changes, and a description or statement, of the 
changes, that require: 

a) the mandatory arbitration of all controversies, claims, and/or disputes 
arising between the Employer and individuals who worked at the 
Employer's facility; 

b) that individuals waive their right to litigate, in a court of law, all 
controversies, claims, and/or disputes arising between the Employer and 
individuals who worked at the Employer's facility; and 

c) that individuals who worked at the Employer's facility waive their right to 
class and collective action for any and all controversies, claims, and/or 
disputes arising out of their work at the Employer's facility, 
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UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
Region 10, Subregion 11 
4036 University Pkwy Ste. 200 
Winston Salem, NC 27106-3275 
Agency Website: www.nirb.gov  
Telephone: (336)631-5201 
Fax: (336)631-5210 

 

 

May 22, 2015 

Mr. William B. Cowen, Solicitor 
Office of the Solicitor 
National Labor Relations Board 
1099 14th St. NW 
Washington DC 20570 
Via electronic mail to: solicitor@nlrb.gov  

Re: Raleigh Restaurant Concepts, Inc. d/b/a The 
Men's Club of Raleigh 
Case 10-CA-145882 

Dear Solicitor Cowen: 

Pursuant to OM 11-70, please find enclosed the following materials relative to Region 
10, Subregion 11's investigative Subpoena Duces Tecum No. B-1-MBDR2V and the Employer's 
Petition to Revoke, in part, Subpoena Duces Tecum. No. B-1 -1V1BDR2V: 

1. Regional Director's Order Refening the Employer's Petition to Revoke, in part, 
Subpoena Duces Teo= No. B-1-MBDR2V. (Petition to Revoke attached) 

2. Opposition to the Petition to Revoke with attachments, including a copy of the 
Charge, the First Amended Charge, Investigative Subpoena Duces Tecum No. B-1- 
MBDR2V, and proof of service. 

Thank you for your assistance in this matter. 

Claude T. Harrell, Jr. 
Regional Director 

cc: Edward M. Cherof, Esq. 
cherofe@jacicsonlewis.com  
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 10, SUBREGION 11 

RALEIGH RESTAURANT CONCEPTS, INC. 
D/B/A TIM MEN'S CLUB OF RALEIGH 

and Case 10-CA-145882 

LESLIE HOLDEN, an Individual 

ORDER REFERRING EMPLOYER'S PETITION TO REVOKE, IN PART, 
SUBPOENA DUCES TECUM NO. 13-1-MBDR2V TO TAR BOARD  

On May 7, 2015, Counsel for the Employer filed with the Regional Director a Petition to 

Revoke, in part, Subpoena Duces Tecum No. B-I-MBDR2V, 

IT IS ORDERED, pursuant to Section 102.31(b) of the Board's Rules and Regulations, 

that the Petition is hereby referred to the Board for ruling. 

Dated: May 22, 2015 

Claude 1', Harrell Jr. 
Regional Director 
National Labor Relations Board 
Region 10, by 

Scott C. Thompson 
Officer-In-Charge 
National Labor Relations Board 
Subregion 11 
4035 University Pkwy Ste 200 
Winston Salem, NC 27106-3275 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 10, SUBREGION 11 

RALEIGH RESTAURANT CONCEPTS, INC. 
D/B/A THE MEN'S CLUB OF RALEIGH 

and Case 10-CA-145882 

LESLIE HOLDEN, an Individual 

AFFIDAVIT OF SERVICE OF: Order Referring Petition to Revoke, in part, Subpoena 
Duces Tecuin No. B-1-MBDR2V, dated May 22, 2015. 

I, the undersigned employee of the National Labor Relations Board, being duly sworn, say that 
on May 22, 2015,1 served the above-entitled document(s) by regular mall and e-mail upon the 
following:.  

Edward M. Cherof, Esq, 
Jackson Lewis P.C. 
1155 Peachtree St NE Ste 1000 
Atlanta, GA 30309-3630 
cherofe@jaeksonlewis.com  

May 22, 2015 Scott C. Thompson, Designated Agent of NLRB 
Date Name 

/s/ Scott C. Thompson 
Signature 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

SUBREGION 11 

RALEIGH RESTAURANT CONCEPTS, 
INC, d/b/a THE MEN'S CLUB OF 
RALEIGH 

Case nn. lb-CA-145882 

RESPONDENT'S PETITION TO REVOKE, IN PART,  
SUBPOENA DUCES TECUM NUMBER: 11-1-MBDR2V 

Raleigh Restaurant Concepts, Inc. d/b/a/ The Men's Club of Raleigh ("Company" 

or "Respondent") pursuant to Section 102.31 (b) of the National Labor Relations Board Rules 

and Regulations, hereby petitions to revoke, in part, Subpoena Duces-  Team No, B-1-MBDRIV 

for the reasons set forth below. 

INTRODUCTION 

On April 30, 2015, Respondent was served with a Subpoena Duces Tecum No, B-

1-MBDR2V (the "Subpoena"), attached hereto as Exhibit A. Tn the above-referenced Case 

("Case") Charging Party's allegations are as follows: 

Since on or about August 2014 and eontinning to the present 
[Respondent] has maintained policies inclurling a Mandatory 
Arbitration provision and Class and Collective Action Waiver, 
Since on or about August 12, 2014, the above-referenced 
[Respondent] has sought to enforce a waiver of the right (1) to 
mediate/arbitrate employment/FLSA disputes on a collective basis; 
and (2) to join a collective action pursuant to the FLSA, 29 U.S.C. 
216(b), against Leslie Holden, in violation of the NLRB decisions. 
D,R, Horton, 357 NLRB No, 1 S4 (January 2012), and Murphy Oil 
USA, Inc., 361 NLRB No. 72 (October 2014). The [Respondent] 
has sought to enforce a waiver of Ms. Holden s NLRA right to 
pursue collectively pursue litigation in all forums judicial and 
arbitral. 
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is 

Charge Case 10-CA-1458$2. The Subpoena contains three paragraphs requesting documents 

and /or other information. Based on the nature of the Charge, the facts relevant to the Charge, 

and applicable laW, rules, and regulations, the Company hereby submits this. Petition to Revoke 

the Subpoena, 

GENERAL OBJECTIONS  

1. 

The Company offers general objections to producing any of the requested 

documents which are not relevant to the allegations raised in the Amended Charge, Documents 

sought by Subpoena Duces Tecum in an NLRB investigation must be relevant to an issue raised 

in the Charge. See NLRB Rules and Regulations, § 102.31(6); Dow Chemical Co, v. Allen, 672 

F,2d 1262, 1268 (7th Cir. 1982) ("relevancy of an adjudicative subpoena is measured against the 

charges specified in•the complaint") [citations omitted]; Federal Trade Commission v. Anderson, 

631 P,2d 741, 746 (D,C, Cir. 1979). The party requesting the documents has the burden of 

establishing their relevancy, See National Labor Relations Board v. Pinkerton's, Inc. 621 F.2d 

1322 (6th Cir, 1980); Pinkerton's Inc,, 233 NLRB No. 39 (1977), To satisfy this burden, the 

requesting party must provide evidence supporting its claim of relevancy, If the requesting party 

fails to establish the relevancy of the information, the subpoena must be revoked. NLRB Rules 

and Regulations, § 102.31(b). 

In addition, Section 102.31(b) of the Board's Rules and Regulations provides, in 

relevant part, that upon a petition to revoke, "[the] Administrative Law Judge or the Board, as 

the case may be, shall revoke the subpoena, if, in his opinion the evidence whose production is 

required does not relate to any matter under investigation or in question in the proceedings or the 

2 
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subpoena does not describe with sufficient particularity the evidence whose production is 

required, or if for any other reason sufficient in law the subpoena is otherwise invalid," 

The Company offers general objections to producing any of the requested 

documents to the extent that the Region invoked its subpoena power for the improper purpose of 

"initiating or expanding charges or investigations." Allied Waste Services of Massachusetts, 

LLC and Max Alexander, Case 01-CA-123082, The Board has limited power to investigate a 

Charge. Id. ("Section 11(1) of the Act limits the Board's subpoena power to a particular 'matter 

under investigation or in question."'). The Board cannot initiate its own rinfair labor practice 

proceeding, Id, The Board cannot expand an ongoing unfair labor pr'actice proceeding, Id (The 

Board does not have "carte blanch to expand the charge as fit] might please, or to ignore it all 

together,") [citation omitted], Congress intentionally limited the Board's investigatory powers, 

Id Where the Board invokes its subpoena power to expand an ongoing investigation it does so 

for an "improper purpose." Id ("[I]f the record revealed that the Region invoked our subpoena 

power to obtain employee handbooks or policy statements for the purpose of initiating or 

expanding charges or investigations, this would be an 'improper purpose' that would warrant the 

revocation of the subpoena.") [emphasis added], 

2, 

The Company offers general objections to producing any of the requested 

documents to' the extent the Region seeks such documents for the purpose of investigating 

whether the enforcement of class action waivers are unlawful under Section 7 of the Act. The 

Supreme Court, as well as the Second, Fifth, Eighth, Ninth, and Eleventh Circuitshave explicitly 

or implicitly rejected the Board's position that class action waivers violate the Act, See 

3 
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American Express Co. v. Italian Colors Restaurant, 133 S. Ct, 2304 (2013); CompuCredit v. 

Greenwood, 132 S. Ct, 665, 669 (2012); Walthour v, Chipio Windshield Repair, LLC, 745 F.3d 

1326, 1336 (11th Cir, 2014) ) cert denied 134 S. et, 2886 (June 30, 2014); Richards v, Ernst &  

Young, LLP, 744 F. 3d 1072, 1075, n3 (9th Cir, 2013) ), cert, denied 135 S. Ct, 355 (2014); 

DR, Horton,, Inc, v, NLRB, 737 F.3d 344 (5th Clr, 2013) pet, for rehearing eh bane denied (5th 

Cir, No, 12-60031, Apr, 16, 2014); Owen v. Bristol Care, Inc., 702 F,3d 1050 (8th Cir. Mo. 

2013); Ithaca Collage v. NLRB, 623 F.24 224, 228 (2d Cir, 1980), In the absence of an express 

congressional command, the validity of a class action waiver is determined under the Federal 

Arbitration Act ("FAA"), 9 U.S, C. § I, et 

SPECIFIC OBJECTIONS  

1, 

The entertainment leases referenced in Request No, 1 of the Subpoena are 

identical except' for the named individuals who signed the lease, The Company will produce 

documents responsive to Request No. 2 a) of the Subpoena. 

2. 

The Company will produce documents responsive to Request No, 2 a) of the 

Subpoena, 

3, 

The Company objects to Request No, 2 b), which seeks a list of' names for all 

individuals who signed the lease, the date each individuals lease was executed and the duration 

period of each Iease; because such request seeks information that is not relevant to any issue 

raised in the Amended Charge, Neither the name of all individuals who signed the entertainment 

lease, the data on which such individuals executed the lease, nor the duration of that 

4 
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entertainment lease is relevant to the determination of whether entertainers are employees or 

independent contractors, Similarly, neither the name of the individuals who signed the 

entertainment lease, the date on which such individuals executed the lease, nor the duration of 

that entertainment lease is relevant to the determination of whether the enforcement of a class 

action waiver contained within an entertainment lease violates Section 7 of the Act. The 

Company Rather objects to Request No, 2 b) to the extent that the Region seeks information for 

the purpose of investigating whether the enforcement of class action waivers are unlawful tinder 

Section 7 of the Act. The Company has already provided the entire entertainment lease which 

Charging Party and other entertainers sign, which includes the arbitration provision and class 

action waiver in full. Finally, some -entertainers work for only a day, and  for short periods of 

time, Thus, requiring the Company to provide a. list of all entertainers over the applicable time 

period is overly burdensome. 

4. 

The Company objects to Request No. 3 to the extent that it seeks employee 

handbooks because such request seeks documents that are not relevant to any issue raised in the 

Amended Charge. The Company did not provide entertainers with a copy of the employee 

handbook. Entertainers are not employees. Employee handbooks that were never provided to 

entertainers are not relevant to the issue of whether entertainers are employees or independent 

contractors, Similarly, employee handbooks that were never provided to entertainers are not 

relevant to the issue of whether the enforcement of a class action waiver within an entertainment 

lease violates Section 7 of the Act, The Company further objects to Request No. 3 because it 

seeks documents for the improper purpose of expanding or initiating an investigation, The 

Company further objects to Request No. 3 to the extent tbatthe Region seeks information for the 

5 
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purpose of investigating whether the enforcement of class action waivers are unlawful under 

Section 7 of the Act. The Company further objects to Request No. 3 on the grounds that it does 

not describe with sufficient particularity the evidence of which is required. The Company has 

already provided the entire entertainment lease which Charging Party and other entertainers sign, 

which includes the arbitration provision, the litigation waiver and class action waiver in full. 

For the forgoing reasons, the Company requests that Subpoena No, B-1-

MEDR2V be revoked, in part, as requested herein. 

Respectfully submitted, 

JACKSON LEWIS, P.C. 

By  g(k1C-  7+Tc~. 
Edward M, Cherof 
1155 Peachtree Street 
Suite 1000 
Atlanta, Georgia 30309-3600 
Tele:. 404-525-8200 
Facsimile: 404-525-1173 
Email: CherofB@iacksonlewis.com  

COUNSEL FORRESPONDENT 
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CERTIFICATE OF SERVICE 

I hereby certify that on lay 7, 2015, I caused. the foregoing RESPONDENT'S 

PETITION TO REVOKE, IN PART, SUBPOENA DJCES TECUM NUMBER: B-1-

MBEIR2V to be filed with the Regional Director, National Labor Relations Board, Subregion 11, 

via electronic case filing at www.nlrb.gov. 

I also certify that I caused a copy to be served via electronic mail and U.S. mail, postage-

prepaid, upon the following: 

Ashley L. Banks, Esq, Ms. Leslie Hoiden 
Field Attorney on behalf of 
the General Connsel Atlanta, GA 30312 
National Labor Relations Board 
4035 University Parkway 
Suite 200 
Winston Salem, NC 27106-3275 
Email: AshleyBanks@nlrb.gov  

Todd R, Bilis, Esq, 
Law Office of Todd Ellis, P,A. 
7911 Broad River Road, Suite 100 
Irmo, SC 29063 
• Rmail: todclatoddellislaw.com  

David W, Hodges, Esq, 
John A, Neurnan,Esq. 
Kennedy Hodges, L,L.P. 
711 W. Alabama Street 
Houston, TX 77006 

dilOdgeS@kertnedVilOdgeS. corn 
Email: jrieuraan@kennedyhodges.corn  

e7Y7C. OTC, 
Edward M. Cherof 
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EXHIBIT A 

Case 5:15-cv-00438-D Document 1-5 Filed 08/31/15 Page 12 of 40 

JA000030 

Appeal: 16-2036      Doc: 13            Filed: 10/19/2016      Pg: 33 of 208



UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 

SUBREGION 11 
4055 University Pkwy Ste 200 
Winston Salem, NC 27i 05,3275  

Agency Webslle;•www.nirb.goV  
Telephone: (536)631-6201 
FaK (336)631-5210 

Agent's Direct Dial: (336)631-5244 

April 30, 2015 

Edward N1 Cherof, Esq. 
Jackson Lewis P,C. 
1155 Peachtree St NE Ste 1 000 
Atlanta, GA 30309-3630 
-VIA EMAIL ONLY, cherofe@jacksonlewis,corn 

Re: Raleigh Restaurant Concepts, Inc, d/b/a The 
Men's Club of Raleigh 
Case 10-CA-145882 

Dear Mr, Cherof, 

Enclosed is a courtesy copy of an investigative subpoena duces tecum that lies  been 
served on your client requiting production of certain items in connection, with the investigation 
of Case 10-CA-145882. Please note that the subpoena paragraphs include requests for 
documents, including the production of mails. When you product the subpocnaeditema please 
be prepared to provide the following informationregarding-  production of the subpoenaed emailsr 

• Whose email Yvas searched? I will expect a search of the email of all 
individuals ("custodians") who are most likely to possess communications covered by the 
subpoena. 

• What entail was searched? For each custodian's mailbox, what folders, 
archives and document management systems were searched? Did the search include both 
email stored on the Respondent's server for ifs company emnii system, and email stored 
hi personal folders and. archives on individual computers? Did the search include email 
hosted on third-party service providers such as Google or Yahoo, including both 
company and personal accounts used by custodians for work-related communications? 

flow was the search conducted? Who conducted the searches, and what  
search software and/or search texxas Were used to locate =ails? 

For your convenience and In lieu of the enclosed subpoena duces tecum directing you to 
appear and to produce -identified documents before the Regional Director of Region 10, 
Subregion 11 in our Winston. Salem Regional office, you may produce the required documents 
by sending them to my attentioLvialhiited States Postal Service, UPS, Fed-Ex many other form 
of delivery to the above address forreceipt no later than close of business on May 11, 2015, 
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Please contact roe at (336)611-5244, or by e-mail, asbley.banks@nlrb.gov, if you have 
any questions about the subpoena, Thank you in advance for your cooperation, 

Very truly yours, 

/s/_14shley L. Bank 
Ashley L,13anks 
Field Attorney 

Enclosures 

Raleigh Restaurant Concepts, Inc, d/bla The - 2 
Men!s Club of Raleigh 
Case 10-CA-145882 

ApriI 30, 2015 
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FDRMKR0-01 

SUBPOENA DUCES TECUM 

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

Custodian_ of Records 
RaleighRestaurant Concepts, ITIG, 
d/b/a The Men's Club of Raleigh 

3210 Yonkers Rd, 
To Raleigh, NC 276044654 

As requested by ASELEYL, BANKS, on behalf of the General ConnseI 

whose address 15 4035 University Pkwy Ste 200, Winston_ Salem, NC 27106-3275 
(Street) (City) (State) (ZIP) 

YOU ARE HEREBY REQUIRED AND DREGI Lu TO APPEAR BEFORE  the Regional Director or his/her designee  

 ❑f the National Labor ReleflonS Board 

at 403 5 University Pkwy Ste 200  

In the City of Winston Salem, NC 

on May 11, 2015	 at  10:00 a,rn, or any aitourned 

Raleigh Restaurant Concepts, Inc, d/b/a The Merk's Club of Raleigh 
or rescheduled date to testify in 10-CA-145882  

(Case Name and Number) 
And you are hereby required to bring with you and produce at said Um and piece the following books, records, 

correspondence, and documents: 

SEE ATTACHMENT 

If you do not Intend to comply with the subpoena, Within 5 days (excluding intermediate Saturdays, Sundaye, end holidays) after the dale the subpoena 
• is received, you must pennon In waling la revoke the subpoena, Unitise filed through thtt Hoard's E-FIling system, the petition to revoke must be 

received an or before the official orating time of the receiving office on life lest day for Ming. If filed through the Board's E-Flling system, it may be filed 
up to 11:69 pin in the local time zone V the receiving office on Ilia loot day for filing, Prior le a hearing, the petition to revoke ohothri be filed with the 
Regional Director, during a hearing, It should be filed with the Hearing Oilicer or Administrative Lew Judge conducting the hearing, toe Board's Puree 
and Regulations, 29 C.F.R Section 10431(0 (unfair labor practice proceedings) endfor 29 D,F,R, Section 102,66(a) (representation proceedings) and 
29 C,FR Section 102,111(a)(1) and 102.111(b)(3) (Erne comptrtelling, Failure tu follow these rules may Toetlit In the loss of any ability to false 
objection no the subpoena in cowl, 

B-1-MBDR2V 
Under the seat of the National Labor Relations Board, and by direction of the 

Board, this Subpoena is 

issued at Winston. Salem, NC 
bated: 04-30-15  

Chemrmn. NaltooltsbccRelpfsas good 

NOME TO WITNESSAIVItness fees for attendance, subsistence, and mileage under thin subpoena are payable by the party aiwhoes request 
the witness In subpoenaed, A witness appearing at the request Of the General Gauntlet of the National Labor Relations Beard shot aubmit this 
anbpoena with the youcherwhen claiming nelmburatoment, 

PRIVACY ACT STATEMENT 
Segollatlen of the information on ibis form Is authorized by the National Labor Retaliate pat (MBA), 29 1.1.5_0. fi 151 at seq The principal use of the 
information le to aoslet rho National Labor Relations Board (NLRB) hr processing repreeentallen and/or unfair labor practice proceedings end rotated 
proceeding& or litigation, The marine uses far the Infonnellon are fully set forth in the Fedensi Register, 71 red. Reg, 74942-43 pen, 13, 2066), The 
NLRB will further explain These urea 14poe request, Disclosure of this Information to the NLRB Is mandatory In that Whim to supply the intermotton may 
entree the NLRB to reek enforcement of the subpoena in federal wad 
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ATTACHIVIENT 

DEFINFFIONS AND INSTRUCTIONS 

a, "Document" means any existing printed, typewritten or otherwise recorded material 
of whatever character, records stored on computer or electronically, records kept on 
microfiche or written by hand or produced by hand- and graphic material, including 
without limitation, checks, .cano-elled checks, computer hard drives, discs and/or files 
and all data contained therein, computer printouts, 5-mail communications and 
records, any marginal or "post-it" or "sticky pad" comments appearing on or with. 
documents, licenses, files, letters, facsimile transmissions, memoranda, telegrams, 
minutes, notes, contracts, agreetrwnts, transcripts, diaries, appointment books, reports, 
records, payroll records, books, lists, logs, worksheets, ledgers, summaries of records 
of telephone conversations, summaries of records of personal conversations, 
interviews, meetings, accountants' or bookkeepers' work papers, records of meetings 
or conference reports, drafts, 'work papers, calendar; interoffice communications, 
financial statements, inventories, news,  reports, periodicals, press releases, graphs, 
charts, advertisements, statements, affidavits, photographs, negatives, slides, disks, 
reels, microfilm, audio or video tapes and any duplicate copies of any such material in 
the possession of, control of, or available to the subpoenaed party, or any agent, 
representative or other person acting in cooperation with, in 'concert with or on behalf 
of the subpoenaed party, 

b, "Employer" means Raleigh Restaurant Concepts, Inc. dibia The Men's Club of 
Raleigh, 

c, "Employer's facility" means the facility located at 3210 Yonkers Road, Raleigh, 
North Carolina, 

d, 'Person" or "persons" means natural persons corporations, limited liability 
companies, partnerships, sole proprietorships, associations, organizations, trusts, joint 
ventures, groups ofnatural persons or other organizations, or any other kind of entity, 

5, "Period covered by this subpoena' means the period from Tidy 1, 2014, through the 
present and the subpoena seeks only documents from that period unless another 
period. is specified This subpoena request is continuing in character and if additional 
responsive documents come to your attention after the date of production, such • 
documents must be promptly produced, 

• 
f. Any copies of documents that are different in.any way from the original, such as by 

interlineafion, receipt stamp, notation, or indioation, of copies sent or received, axe 
considered original documents and must be produced separately from the originals. 

g, If any document oovered by this subpoena contains codes or classifications, all 
documents explaining or defining the codes or classifications used. in the document 
must also be produced, 
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h, Electronically stored information should be produced In the form or forms in which it 
is ordinarily maintained or in treasonably usable form or forms. 

I. All documents produced pursuant to this subpoena should be presented as they are 
kept in the usaal course of business or organized by the subpoena paragraph to which 
the doournent or sat of documents is responsive. 

j. This subpoena applies to documents in your possession, custody, or controL 

k. If a. claim of privilege is made as -to any document which is the subject of this 
subpoena, a claim .of privilege must be expressly made and you must describe the 
nature of the withheld document, Communication,. or tangible thing in a manner that, 
without revealing information itself privileged or protected, will enable an assessment 
of the claim to be made. 

Unless otherwise stated, this subpoena does not supersede, revoke or cancel any other 
subpoena(s) previously issued in this proceeding, 
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DOCUMENTS TO BE PRODUCED 

1. All entertainment leases signed by-  individuals who worked at the Employer's facility 
during the period covered by this subpoena, 

2, To the extent that all versions of the entertainment leases identified in Request IA arc 
idnroical (except for the named individual who signed the lease), in lieu of providing 
copies of all leases signed by individuals, for the period covered by the subpoena, 
provide; 

a). a single copy-  of each version (if the provisions of the lease differ) of 
entertainment leases signed by individuals who worked at the Employer's 
facility; and 

h) a list of names for all individuals who signed the respective version of the 
entertainment lease, the data their lease was executed, and the duration 
period of their lease. 

3. Documents, including employee handbooks and company guidelines, that show all 
work rules, policies, or other conditions of employment in effect for all individuals at 
Employer's facility, excluding supervisors and managerial employees, during the 
period covered by this subpoena, including documents showing any changes to the 
rules, the effective dates of any such changes, and a desoription or statement of the 
changes, that require: 

a) the mandatory arbitration of all. controversies, claims, and/or disputes 
arising between the Employer and individuals who worked at the 
Employer's facility; 

b) that individuals waive their right to litigate, in Et court of law, all.  
'controversies, claims, and/or disputes arising between the Employer and 
individuals who worked at the Employer's facility; and 

c) that individuals who worked at the Employer's facility waive their right to 
class and collective action for any and all controversies, claims, and/or 
disputes arising out of their work at the Employer's facility. 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 10, SUBREGION 11 

RALEIGH RESTAURANT CONCEPTS, INC. 
D/B/A THE MEN'S CLUB OF RALEIGH 

And Case 10-CA-145882 

LESLIE HOLDEN, an Individual 

COUNSEL FOR GENERAL COUNSEL'S OPPOSITION TO 
EMPLOYER'S PETITION TO REVOKE, IN PART, 

SUBPOENA DUCES TECUM NO. B-1-MBDR2V  

Comes now Counsel for General Counsel and herein files this Opposition to Employer's 

Petition to Revoke, in part, Subpoena Duces Tecum No, 8-1-1v1BDR2V and opposes the petition 

on the following grounds: 

1. On February 6, 2015, Leslie Holden (Charging Party) filed the underlying unfair 

labor practice charge alleging that, since on. or about August 12, 2014, Raleigh Restaurant 

Concepts, Inc, d/b/a The Men's Club of Raleigh (Employer) enforced a waiver of her right to 

collectively mediate and/or arbitrate her employment-related claims, specifically her claim for 

wages under the Pair Labor Standards Act (FLSA) and the North Carolina Wage and Hour Act 

(NCWHA), and her right to collectively pursue litigation in all forums judicial and arbitral, in 

violation of Section 8(a)(1) of the Act On April 29, 2015, the charge was amended to further 

allege that, since August 2014, the Employer has maintained, as a condition of employment, a 

policy requiring the mandatory arbitration of all employment-related disputes and a waiver of 

1 
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class and collective action, in violation of Section 8(a)(1) of the Act, A copy of the charge, 

amended charge, and the respective Affidavits of Service are attached as Exhibit A. 

2. On April 30, 2015, the Subregion served on the Employer, by certified mail, 

investigative Subpoena Duces Tecum No. B-1-MBDR2V seeking documents related to the 

Subregion's investigation of the above-referenced charge. A copy of the Subpoena Duces 

Tecum is attached as Exhibit B. 

3. On May 7, 2015, Counsel for the Employer filed a Petition to Revoke, in part, 

Subpoena Duces Tomlin No. B-1-MBD2RV, challenging the production of certain documents 

responsive to the requests. The Employer asserts both "general" and "specific" objections to the 

requests. As detailed below, the Employer's objections lack merit, and the, petition to partially 

revoke the subpoena should be denied. 

4. The Employer asserts three general objections to the subpoena. First, the 

Employer objects to producing any documents that are not relevant to the charge. It is well-

settled that Section 11(1) of the Act specifically authorizes the Board to issue investigatory 

subpoenas seeking testimony or documents, See Offshore Mariners United, 338 NLRB 745, 746 

(2002). Section 102,31(6) of the Board's Rules and Regulations provides, in pertinent part, that 

the Board shall revoke a subpoena if the evidence sought does not relate to any matter under 

investigation, if the subpoena does not describe with sufficient particularity the evidence whose 

production is required, or if for some other reason sufficient in law the subpoena is otherwise 

invalid. 

Here, the Employer operates a gentlemen's club and restaurant in Raleigh, North 

Carolina, where it contracts with "female entertainers" to provide nude or semi-nude 

entertainment for patrons. The individual contracts between the entertainers and Employer — 

2 
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entitled "Entertainment Lease" — have an "Arbitration/Waiver of Class and Collective 

Actions/Attorney Fees and Costs" provision that mandates the arbitration of all employment-

related disputes and precludes class or collective action, Although the Employer's core defense 

is that the entertainers are not employees within the meaning of Section 2(3) of the Act, it admits 

that it employs other staff, such as bartenders, wait staff, bar backs and security personnel, all of 

whom are bound by policies set forth in an employee handbook. As the requests directly relate to 

the alleged unlawful policies — whether contained in an entertainer's lease or in the Employer's 

handbook — the requested documents are all relevant to the amended charge allegations, 

Second, the Employer objects to producing any documents that it asserts would allow the 

Region to initiate or expand the charge and investigation. Again, the charge, filed by the 

Charging Party, alleges the unlawful maintenance and enforcement of policies that restrain and 

coerce employees in the exercise of their Section 7 rights. The requested documents all directly 

relate to the allegations in the charge. The Region is not seeking to expand the scope of the 

charge or investigation; to the contrary, it has an obligation to thoroughly investigate the 

allegations and ensure that the Employer is abiding by the tenets of the Act. 

Finally, the Employer generally objects to producing documents that are necessary to 

investigate whether the enforcement of class action waivers is unlawful under Section 7 of the 

Act, In this regard, the Employer argues that the Supreme Court and several Circuit courts have 

explicitly or implicitly rejected the Board's position that class action waivers violate the Act, 

This argument fails for two reasons, First, the Supreme Court has not specifically considered 

whether these types of policies violate the Act. Second, in regard to the decisions from various 

Circuit courts, "[i]t has been the Board's consistent policy for itself to determine whether to 

acquiesce in the contrary views of a circuit court of appeals or whether, with due deference to the 

3 
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court's opinion, to adhere to its previous holding until the Supreme Court of the United States has 

ruled otherwise." Insurance Agents International Union, 119 NLRB 768, 773 (1957). See also 

Iowa Beef Packers, Inc., 144 NLRB 615, 616 (1963); Novak Logging Company, 119 NLRB 

1573 (1958), The Employer's reliance on non-binding precedent from other courts is, therefore, 

misplaced. Moreover, the cases relied upon by the Employer, with the exception of D.R. Horton 

Inc. v. NLRB, 737 F.3d 344 (511' Cir. 2013) pet. for rehearing en bane denied (5th  Cir. No, 12-

60031, Apr. 16, 2014), are not Board cases and do not address the issue of whether maintenance 

or enforcement of a mandatory arbitration provision and/or collective and class action waiver 

violates the Act. Notably, in Murphy Oil, USA, Inc., 361 NLRB No, 72 (Oct, 28, 2014), the 

Board recently reaffirmed D.R. Horton, stating that "[t]oday we affirm that decision [D.R. 

Horton]. Its reasoning and its result were correct, [, ,] and no decision of the Supreme Court 

speaks directly to the issue we consider here." 361 NLRB slip op. at 2. 

5, In addition to its general objections, the Employer specifically objects to 

providing documents responsive to Request Nos. 2 (b) and 3. At the outset, Request No, 1 in the 

subpoena seeks all signed entertainment leases between entertainers and the Employer during the 

period of July 1, 2014, to the present. In lieu of providing all of the leases, in Request No. 2, the 

Subregion requested that the Employer provide: a) a single copy of each. version of the lease in 

effect during the requisite timefrarne; and b) a list of names for all individuals Who signed each 

version of the lease, the date their lease was executed and the duration period of their lease. 

Rather than provide the leases as requested in Request No. 1, the Employer simply referenced 

the leases signed by the Charging Party, which were provided in the underlying investigation, 

and confirmed that all other leases were the same version. Despite the Subregion's willingness to 

accept a list of pertinent information, in lieu of receiving all of the leases, the Employer failed to 
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produce the information sought in Request No. 2 (b) and objects on the grounds that the 

information sought is irrelevant and the request is burdensome. 

The Employer's specific objections fail. The leases or, in lieu of the leases, the requested 

information contained in the leases are plainly relevant to the investigation of the charge 

allegations as they identify potential witnesses who can assist the Region with determining 

. whether the entertainers are employees within the meaning of the Act and identify the class 

affected by the Employer's alleged maintenance and enforcement of such policies, Furthermore, 

this information is not privileged. 

Likewise, the Employer's burdensomeness argument fails as it has not demonstrated that 

providing the leases or requested information disrupts its normal course of business. In this 

regard, the party seeking to avoid compliance with a subpoena bears the burden of establishing 

that it is unduly burdensome or oppressive, See CNN America, Inc., 353 NLRB 891, 894 (2009). 

In order to satisfy that burden, it must show that production of the subpoenaed information 

"would seriously disrupt its normal business operations." Id. citing NLRB v. Carolina Food 

Processors, Inc,, 81 F.3d 507, 513 (4th  Cir. 1996), quoting EEOC v. Maryland Cup Corp., 785 F, 

2.d 471, 477 (4th Cir, 1986). Here, the Employer contends that some entertainers only work for 

a day or short period of time, thus, making the request burdensome. However, the request is 

limited to the period of July 1, 2014, to the present, less than a year, and such documents are 

regularly kept in the course of business, as demonstrated by the Employer's practice of securing 

executed leases by entertainers before they begin working at the facility, Further, even if an 

employer is required tdproduce thousands of documents, this alone does not support a petition to 

revoke. See NLRB v. GHR Energy Corp., 707 F.2d 110, 113-114 (5th Cir. 1982) (holding that 

"the mere fact that compliance with subpoenas may require the production of thousands of 
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documents" is insufficient to establish burdensomeness). Notably, the Employer was apparently 

able to easily locate the Charging Party's lease when seeking to enforce the very mandatory 

arbitration clause and class and collective action waivers at issue. The Employer should, 

therefore, be required to produce all of the leases, pursuant to Request No. 1, or alternatively, 

provide the detailed information sought in Request No, 2(b). 

The Employer's specific objections to Request No. 3 also lack merit. Request No, 

3 seeks documents that show all work rules, policies or conditions of employment, applicable to 

all individuals at the Employer's facility, that require mandatory arbitration of employment-

related disputes and an individual's waiver of his/her right to litigate and pursue class and 

collective action for employment-related disputes. First, the Employer argues that the employee 

handbook is not relevant to the charge allegations, as entertainers, such as the Charging Party, 

were not provided with copies of the employee handbook because they are not employees, but 

instead independent contractors, Regardless of the status of entertainers and contrary to the 

Employer's assertion, the amended charge alleges the Employer's unlawful maintenance of 

mandatory arbitration provisions and class and collective action waivers for all employees, and 

the unlawful enforcement of such provisions against employees. During the ongoing 

investigation, the Employer acknowledged that there is an employee handbook. The Employer 

also acknowledged that some individuals who work at its facility are subject to the employee 

handbook and some are subject to the entertainment lease. Although the Employer argues that 

entertainers are not employees, the Subregion has not determined whether the entertainers are 

employees within the meaning of the Act; however, if entertainers are found to be employees, 

then the employee handbook and its policies will apply to all of the entertainers. Also, even if 

the Subregion finds that the entertainers are independent contractors, the allegation remains that 
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such policies apply to all remaining employees. Board policy provides that any person can file a 

charge on behalf of employees. 29 CFR § 102,9, Also see Operating Engineers Local 39 

(Kaiser Foundation), 268 NLRB 115, 116 (1983) ("The simple fact is that anyone for any reason 

may' file charges with the Board.") Thus, even if the Charging Party does not enjoy the 

protections of the Act, she is not precluded from filing a charge on behalf of others — the staff — 

who are employees within the meaning of the Act. 

Second, the Employer argues that the content of the employee handbook is irrelevant to 

the issue of whether enforcement of a class action waiver within an entertainment lease is 

unlawful. However; the Employer's argument ignores the allegation of unlawful maintenance of 

mandatory arbitration policies and class and collective action waivers, hi this regard, the charge 

broadly alleges the maintenance of mandatory arbitration provisions and class and collective 

action waivers, which as discussed, could apply to any classification of employee at the 

Employer's facility, Therefore, this argument does not negate the need for the production of 

these policies, if they exist, in formats other than the entertainment lease. 

Finally,. the Employer argues that the request does not describe with sufficient 

particularity the evidence which is required, To the contrary, Request No. 3 explicitly seeks all 

documents, including the employee handbook and company guidelines, which show the 

Employer's policies mandating arbitration of employment-related disputes and which require 

that individuals waive their right to litigate and pursue class or collective action regarding their 

employment-related disputes. The Subregion seeks the entire handbook and other documents 

that contain these policies in order to ensure that the policies are read in the appropriate context. 
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In sum, Counsel for General Counsel submits that the investigative subpoena seeks 

information clearly relevant to matters under investigation and describes with sufficient 

particularity the evidence sought as required by Section 11(1) of the Act and Section 102.31(b) 

of the Board's Rules and Regulations. Accordingly, the Employer's petition to revoke, in part, 

should be denied. 

Dated at Winston-Salem, North Carolina, on the 22nd day of May 2015, 

Respectfully submitted, 

v- 
Ashley L. Igtriks 
Counsel for General Counsel 
National Labor Relations Board 
Region 10, Subregion 11 
4035 University Parkway, Suite 200 
P.O. Box 11467 
Winston-Salem, North Carolina 271164467 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of Counsel for General Counsel's Opposition 
to the Employer's Petition to Revoke, in part, Subpoena Duces Tecum B-1-MBDR2V was 
served by electronic mail on May 22, 2015, on the following: 

Edward M. Cherof, Esq. 
cherofe®jacksonlewis.com  

Dated at Winston-Salem, North Carolina, this 22nd day of May 2015. 

As ley L. antis 
Counsel General Counsel 
Nationa Labor Relations Board 
Region 11, Subregion 10 
4035 University Parkway, Suite 200 
P. 0, Box 11467 
Winston-Salem, North Carolina 27116-1467 
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To' page 4 of 4 2015.02.0523.59'21 (GMT) 17135231116 From: Gary Wohn 

,FDPM EXEMPT UNDER 4lu S C 35t) 

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS WARD 

CHARGE AGAINST EMPLOYER 

DO NOT WRITE IN THIS SPACE 
Case 

10—CA-145882 

Dale Filed 

2/6/15 

INTERNET 
FORM MA8401 

t2-4) 

NS/RUCTIONS: 
Fin in erl luta with NLRB Regional  arrestor for the region In which the allogod unfair labor prattles incurred or to occurring 

• 1 EMPLOYER AGAINST WHOM CHARGE IS BROUGHT • 
a, Name of Employer ' 

Raleigh Restaurant Concepts, Inc. ' d/b/a The Men's Club of Raleigh 
b Tel  NO  919-250-9826 

in, Cell No. 

f Fax No. 919-854-0044 
d, Address (Sheaf, oily, Nara, and ZIP code) 

3210 Yonkers Road 
Raleigh. NC 27604 

B.iagigagnfdlttriola Holland 
1400 Crescent Green Ste, 215 

Cary, NC 27518 

g. e-Mall 

patricla.holland@jacksonleYris.1 
h. Number of workers employed 

over 1,000 
1, Type of Establishment (factory; mine, wholesaler, etc) 

Entertainment Club . - 
I. Identity princlpal product or service 
Entertainment club with exotic dancers , 

y. The above-named employer has engaged In and Is engaging In unfair-  tabor p radices within the meaning of seellan 8(4 subsections (1) and (list 

subsecliahr) of the National Labor Relations Acl, and these en lair labor 

practices are practices affecting commerce within the meaning of the Act, or these unfair labor practices are unfair practices affecting commerce 

withinthemeanIna of the And and the Postai ReoruanizationAct 

2 Basis of the Charge (selfcrth a clear and concise statement Ogle facie constituting Ihe alleged unfair lobo! practices) 
Since on or about August 12 2014, the above-referenced Employer has sought to enforce a waiver of the right' (1)10 
medtate/arbltrate employment/FLSA disputes on a collective basis; and (2), to join a collective action pursuant to the PLSA, 
29 U.S.C. 216(b), against Leslie Holden, in violation of the NLRB decisions D.ii Horton, 357 NLRB No. 184 (January 
2012), and Murphy Oil USA, Inc. 361 NLRB No. 72 (October 2014). 

The Employer has sought to enforce a waiver of Ms. Holden's NLRA right to pursue collectively pursue 
litigation in all forums judicial and arbitral. 

3. Full name of pady fling charge (rf labor orgenizairon, give furl name, Including heal mime end number) 

Leslie Holden 

4a, Address (Sheet and number, cay, slate, end 2/P cede) 

1111110.1.11 
Marietta, GA 30067 

4b, Tel, No .  919_607_77742  

4o. cell No. 

4d Fax No 

4e.e-Malt 

E. Full name of national or Internallonat labor organDation of which It Is an affiliate or cOnStiluont unit fin be filled rn when charge i eke by a labor 
organization) 

6 DECLARATION 
I declare That I have read the above charge and that the statements arc halo ft boo of my knowledge and belief 

53osisA- Beatriz Sosa-Morris 
By 

Tel No 
7 i 3-523-0001 

°Moe, If any, CLIO* 

, 
rsionOurs of hereandarwe ot mean man chalVal (PnnIrtypa mama and Cl!. ar office, I any) 

215/2016 

Fax Na 71 3-523-1 116 

e-Mall 

bsosamorris@kennedyhodges.cc  Aid,..t  711 West Alabama SL Houston, TX 77006 (dole) 

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 1S, SECTION 1001) 
PRNACYACTSTATEIVIENT 

Salcosuon dine information on this form is authorized by the National Labor Relations Act (NLRA), 29 U S C 5 151 of sal The principal use of the information is to assist 
the National Labe/ Relations Board (111140 In processing unfair labor peke and related proceedings er Inlga0an, The routine uses for the Informataurare fully sot fonh In 
the Federal Regime!, 71 Fed Reg, 74942,43 (Doe 13, 2009) Tho NLRB will further explain those uses upon footrest T.Bsclosom el this information to the NLRB is 
voluntary; however, failure to supply the information will muscle NLRB to dories la make as processes 
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UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

RALEIGH RESTAURANT CONCEPTS, INC. DOA 1HE MEN'S 
CLUB OF RALEIGH 

Charged Party 

and 

LEST,* HOLDEN 

Charging Party 

Case 10-CA-145882 

AFFIDAVIT OF SERVICE OF CHARGE AGAINST EMPLOYER 

 

1, the undersigned employee of the National Labor Relations Board, state under oath that on 
February 6, 2015, I served the above-entitled docnment(s) by post-paid regular mail upon the 
following persons, addressed to them at the following addresses: 

Patricia Holland 
Jackson Lewis PC 
1400 Crescent Green 
Ste 215 
Cary, NC 275184118 

Raleigh Restaurant Concepts, Inc. d/b/a The 
Men's Club of Raleigh 
3210 Yonkers Rd 
Raleigh, NC 27604-3654 

February 6, 2015 Shannon R, Meares, Designated Agent of NLRB  
Date Name 

/s/ Shannon R. Meares 
Signature 
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Amended CHARGE AGAINST EMPLOYER Case Date Flied 

INSTRUCTIONS:
10-CA-145882 4/29/15 

File es original with NLRB Regional Director farina region in which the alleged untairlabor practice occurred or Is occurring 
1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 

FORM EXgrAlllr UNDER 441.1,3.Da5t2 
NTERNET 01 UNITED STATES DFAMERiCA po NOT WRITE IN THIS SPACE HAM 141fra-5 

2-00) NATIONAL LABOR RELATIONS BOARD 

a. Name of Employer 

Raleigh Restaurant Concepts, Inc. d/b/a The Mans Club of Raleigh  

b. Tel, No. 919-250-9826 

a, Cell No. 

d. Address (Skeet, city, stale, and ZIP code) 
3210 Yonkers Road 

Raleigh, NC 27604, •  

e, Employer Representative 
Jackson Lewis P.C. 

1400 Crescent Green Street, Suite 

215 

Cary, NC 27518  

f, Fax No. 919-854-0044 

a. e-Mail 

patricla.hollandgacksonlewis 

h. Number of workers employed 
1000 

t. Type of Establishment (factory, mine, wholesaler, etc.) J. Identify principal product or service 
Entertainment Club Entertainment club With exotic dancers 

k. The above-named employer has engaged in and Is engaging in unfair labor practices within the meaning of section 8 a), subsections 1) and (list 

subsections) of the National Labor Relations Ad, and these unfair labor 

practices are practices affecting commerce within the meaning of Act, or these unfair labor practices are unfelt-  Practices aflading commerce 
within the meaning of the Act and the Postal Reorganization Act. 

2. Basis of the Charge (set forth a clear and concise statement of the facts constituting the alleged unfair labor practices) 

Since on or about August 2014 and continuing to the present, the Employer has maintained policies including a Mandatory 

Arbitration provision and Class and Collective Action Waiver. 

Since on or abbut August 12, 2014, the above-referenced Employer has sought to enforce a waiver of the right (1) to 

mediate/arbitrate employment/FLSA disputes on a collective basis; and (2) to join a collective action pursuant to the FLSA, 

29 U.S.C. 216(b), against Leslie Holden, in violation of the NLRB decisions D.R Horton, 357 NLRB No. 184 (January 

2012), and Murphy Oil USA, inc., 361 NLRB No. 72 (October 2014).The Employer has sought to enforce a waiver of Ms. 

Holden s NLRA right to pursue collectively pursue litigation In all forums judicial and arbitral. 

1 Full nr-ne of party Ming charge (if labor organlzaffon, give lull name, including local name and number) 
Leslie olden 

5, Full name of national or International labor organization of which it Is an affiliate or constituent unit (fo be lilted In when charge is filed bye labor 

organization) 

9. DECLARATION 
I declare thatlhaveread the above charge and that the statements as true lo the best of my knowledge and belief. 

Beatriz Sosa-Morris 

(signature al representative ar person making Mania) (F'firddype name and tine or alffce, If any) Fax No, 
713-523-1116 

711 West Alabama St. Houston, TX 77006
04/29/2015 

Address (date) 

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 10, SECTION 1001) 
PRIVACY ACT STATEMENT 

Solicitation of the Information on this form Is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. 5151 et seq. The principal use of the irdormation is le assist 
the National Labor Relations Board (NLRB) in processing unfair labor practice and related proceedings or litigation. The routine uses for the intonation are hilly sat faith in 
the Federal Register, 71 Fed, Reg. 71942-43 (Dec. 13, 2439). The NLRB will further explain these uses upon request. Disclosure of this [donation to the NLRB Is 
voluntary; however, failure to supply the information will come the NLRB to decline lo thvolte its processes. 
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713-523-0001 

Office, if any, Call No. 

bsCSamorris@kermedyhodges.c 

4 . Address (Street and number, city, state, enc121P code) 

IM111111111111111t 
Atlanta, GA 30313 

40. Cell No, 

4e, e-Mall 

46, Tel, No. 919-607-7742 

4d. Fax No. 
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UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

RALEIGH RESTAURANT CONCEPTS, INC. 
D/B/A THE MEN'S CLUB OF RALEIGH 

Charged Party 

and 

LESLIE HOLDEN 

Charging Party 

Case 10-CA-145882 

AFFIDAVIT OF SERVICE OF MST AMENDED CHARGE AGAINST EMPLOYER 

I, the undersigned employee of the National Labor Relations Board, being duly sworn, say that 
on April 30, 2015, I served the above-entitled document(s) by regular mail upon the following 
persons, addressed to them at the following addresses: 

Edward M. Cherof, Esq. 
Jackson Lewis P.C. 
1155 Peachtree St NE Ste 1000 
Atlanta, GA 30309-3630 

Raleigh Restaurant Concepts; Inc. d/b/a The 
Men's Club of Raleigh 

. 3210 Yonkers Rd 
Raleigh, NC 27604-3654 

April 30, 2015 Lisa A. Davis, Designated Agent of NLRB  
Date Name 

/s/ Lisa A. Davis 
Signature 
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EXHIBIT B 
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FORM NLR13-31 
SUBPOENA DOGES TECUM 

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

Custodian of Records 
Raleigh Restaurant Concepts, Inc, 
d/b/a The Men's Club of Raleigh 

3210 Yonkers Rd. 
To Raleigh, NC 27604-3654  

As requested by ASHLEY L. BANKS, on behalf of the General Counsel 

whose address is 4035 University Pkwy Ste 200, Winston Salem, NC 27106-3275 
(Street) (City) (State) (ZIP) 

YOU ARE HEREBY REQUIRED AND DIRECTED TO APPEAR BEFORE  the Regional Director or his/her designee  

of the National Labor Relations board 

at 4035 University Pkwy Ste 200 

in the City of Winston Salem, NC  

on May 11, 2015	 at  10:00 a.m. or any adjourned 

Raleigh Restaurant Concepts, Inc. d/b/a The Men's Club of Raleigh 
or rescheduled date to testify in 10-CA-145882  

(Case Name and Number) • 
And you are hereby required to bring with you and produce at said time and place the following books, records, 

correspondence, and documents: 

SRF ATTACHMENT 

If you do not Intend to comply with the subpoena, within 5 days (excluding Intermediate Saturdays, Sundays, and holidays) after the date the subpoena 
is received, you must petition in writing to revoke the subpoena, Unless filed through the Board's E-Filing system, the petition to revoke must be 
received on or before the official closing time of the receiving office on the last day for filing. if filed through the Board's E:FilIng system, it may be filed 
up to 11:59 pm in the local time zone of the receiving office on the last day for filing. Prior to a hearing, the petition to revoke should be flied with the 
Regional Director; during a hearing, it should be filed with the Hearing Officer or Administrative Law Judge conducting the heating. Sea Board's Rules 
and Regulations, 29 C.F.Ft Section 102.31(b) (unfair labor practice proceedings) and/or 29 C,F.R, Section 102.66(0) (representation proceedings) and 
29 c.F.R Section 102.111(a)(1) and 102.111(b)(3) (time computation). Failure to follow these rules may result in the loss of any ability to raise 
objections to the subpoena In court. 

B-1 -MBDR2V 
Under the seal of the National Labor Relations Board, and by direction of the 

Board, this Subpoena is 

Issued at Winston Salem, NC 

Dated: 04-30-15 

efipimitis, Laiss4laistions•Btant 

NOTICE TO WITNESS. Witness fees for attendance, subsistence, and mileage under this subpoena are payable by the party at whose request 
the witness is subpoenaed. A witness appearing at the request of the General Counsel of the National Labor Relations Board shall submit this 
subpoena with the voucher when claiming reimbursement. 

PRIVACY ACT STATEMENT 

Solicitation of the information on this form is authorized by, the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et sag, The principal use of the 
information is to assist the National Labor Relations Board (NLRB) In processing representation and/or Unfair labor practice proceedings and related 
proceedings or litigation. The routine uses for the information are fully set forth in the Federal Register, 71 Fed, Reg. 74942-43 (Dec 13, 2006). The 
NLRB will further explain these uses upon request. Disclosure of this information to the NLRB is mandatory In that failure to supply the Information may 
cause the NLRB fo  sterNrsuntMrineduarla f dor

d  I oud_ 
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Case 10-CA-145882 

B-1-MBDR2V 

RETURN OF SERVICE 

I certify that, being a person over 18 years of • 
age, I duly served a copy of this subpoena 

❑ by person 

(S) by certified mall 

❑ by registered mall 

❑ by telegraph 

(Check by leaving copy at principal 
method ❑ office or place of business 
used.) at 

   

   

   

on the named person on 

04-30-15 

(Month, day, and year) 

BrIana C. Ray 

(Name of person making service) 

(Official title, if any) 

CERTIFICATION OF SERVICE 

I certify that named person was in 

attendance as a witness at 

on 

(Month, day or days, and year) 

(Name of person certifying) 

(Official title) 
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ATTACHMENT 

DEFINITIONS AND INSTRUCTIONS 

a. "Document" means any existing printed, typewritten or otherwise recorded material 
of whatever character, records stored on computer or electronically, records kept on 
microfiche or -written by hand or produced by hand and graphic material,, including 
without limitation, checks, cancelled checks, computer hard drives, discs and/or files 
and all data contained therein, computer printouts, E-mail communications and 
records, any marginal or "post-it" or "sticky pad" comments appearing on or With 
documents, licenses, files, letters, facsimile transmissions, memoranda, telegrams, 
minutes, notes, contracts, agreements, transcripts, diaries, appointment books, reports, 
records, payroll records, books, lists, logs, worksheets, ledgers, summaries of records 
of telephone• conversations, summaries of records of personal conversations, 
interviews, meetings, accountants' or bookkeepers' work papers, records of meetings 
or conference reports, drafts, work papers, calendars, interoffice communications, 
financial statements, inventories, news reports, periodicals, press releases, graphs, 
charts, advertisements, statements, affidavits, photographs, negatives, slides, disks, 
reels, microfilm, audio or-video tapes and any duplicate copies of any such material in 
the possession of, control of, or available to the subpoenaed party, or any agent, 
representative or other person acting in cooperation with, in concert with or on behalf 
of the subpoenaed party. 

b. "Employer" means Raleigh Restaurant Concepts, Inc. d/b/a The Men's Club of 
Raleigh. 

c. "Employer's facility" means the facility located at 3210 Yonkers Road, Raleigh, 
North Carolina. 

d. "Person" or "persons" means natural persons, corporations, limited liability 
companies, partnerships, sole proprietorships, associations, organizations, trusts, joint 
ventures, groups of natural persons or other organizations, or any other kind of entity. 

e. "Period covered by this subpoena" means the period from July 1, 2014, through the 
present and the subpoena seeks only documents from that period unless another 
period is specified. This subpoena request is continuing in character and if additional 
responsive documents come to your attention after the date of production, such 
documents must be promptly produced. 

f. Any copies of documents that are different in any way from the original, such as by 
interlineation, receipt stamp, notation, or indication of copies sent or received, are 
considered original documents and must be produced separately from the originals. 

g. If any document covered by this subpoena contains codes or classifications, all 
documents explaining or defining the codes or classifications used in the document 
must also be produced. 
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h. Electronically stored information should be produced in the form or forms in which it 
is ordinarily maintained or in a reasonably usable form or forms. 

1. All documents produced pursuant to this subpoena should be presented as they are 
kept in the usual course of business or organized by the subpoena paragraph to which 
the document or set of documents is responsive. 

J. This subpoena applies to documents in your possession, custody, or control. 

k. If a claim of privilege is made as to any document which is the subject of this 
subpoena, a claim of privilege must be expressly made and you must describe the 
nature of the withheld document, communication, or tangible thing in a manner that, 
without revealing information itself privileged or protected, will enable an assessment 
of the claim to be made. 

1. Unless otherwise stated, this subpoena does not supersede, revoke or cancel any other 
subpoena(s) previously issued in this proceeding. 
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DOCUMENTS TO BE PRODUCID  

1. All entertainment leases signed by individuals who worked at the Employer's facility 
during the period covered by this subpoena. 

2. To the extent that all versions of the entertainment leases identified in Request #1 are 
identical (except for the named individual who signed the lease), in lieu of providing 
copies of all leases signed by individuals, for the period covered by the subpoena, 
provide: 

a) a single copy of each version (if the provisions of the lease differ) of 
entertainment leases signed by individuals who worked at the Employer's 
facility; and 

b) a list of names for all individuals who signed the respective version of the 
entertainment lease, the date their lease was executed, and the duration 
period of their lease. 

3. Documents, including employee handbooks and company guidelines, that show all 
work rules, policies, or other conditions of employment in effect for all individuals at 
Employer's facility, excluding supervisors and managerial employees, during the 
period covered by this subpoena, including documents showing any changes to the 
rules, the effective dates of any such changes, and a description or statement of the 
changes, that require: 

a) the mandatory arbitration of all' controversies, claims, and/or disputes 
arising between the Employer and individuals who worked at the 
Employer's facility; 

b) that individuals waive their right to litigate, in a court of law, all 
controversies, claims, and/or disputes arising between the employer and 
individuals who worked at the Employer's facility; and 

c) that individuals who worked at the Employer's facility waive their right to 
class and collective action for any and all controversies, claims, and/or 
disputes arising out of their work at the Employer's facility, 
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111 

First-Class Mail 
Postage & Fees Paid 
LISPS • 
Permit No. 5-10 

UNITED STATESPAWMvicE 
M4,7.75 

11/5114t4Y 15 

•Pt-i  

I. Adele Addressed to: 

..,USA-CCI I an 0-c-  12_ecords 
Zaleioh v5+-au fa/N-4 Conter6•11.), -

The mews C-I L& 

Yonleers 
Ra•le,tilh ,tqc 2-Iti;oL1-%1051-1 

A. Sig 

X 

011/1761U611 

n

,  
)01112.a.1010. 

ou 
Agent 

0-4C-A6(6b-- f.:1 Addressee 
nee elver! by (Printed Name) 

0. Is delivery address differentfrom item 1? D Yes 
UM, enter delivery address below: SZI No 

U. service Type 
It Certified Mall • ID Express Mall 
D Registered Return Recelptior Merchandise 
0 Insured Matt 0 C.O.D, 

13•R 4, Restricted Delivery? prim Fee) 10 •• f 0 CIA -11-158 44-3D- tS  
a. Article Number 

7 013 1090 11:1b0 9913 2302 
rrrdnsferfm". • ----ease•5:15,cv Wit 38 D Document 1. 5 Filed 08/31/15 Page 39 of 40 

• Form 3811, February 20D4 Domestic liettiraReoeipt 10259S-02-M-154o 

C. Date offDelivery 
5--  — 

0 Yes 

JA000057 

• Sender: Please print your name, address, and ZIP+4 in this box' 

NATIONAL LABOR RELATIONS HOARD 
REGION •11 
4035 UNIVERSITY PARKWAY, SUITE= 
WINSTON-SALEM, NO 27199-2215 

: CO PLETE: H S S 6110 N- 

■ Complete Items 1, 2, and S. Also complete 
-Item 41f Restricted Delivery is desired, 

t Print your name and address on the reverse 
so that we can return the card to you, 

U Attach this card to the back of the mallpiece, 
or on the front If space permits. 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

RALEIGH RESTAURANT CONCEPTS, INC. 
d/b/a THE MEN'S CLUB OF RALEIGH 

and Case 10-CA-1451382 

LESLIE HOLDEN 

ORDER1  

The Employer's petition to revoke subpoena duces tecum B-1-MBDR2V is denied. 

The subpoena seeks information relevant to the matter under investigation and describes 

with sufficient particularity the evidence sought, as required.by Section 11(1) of the Act and 

Section 102.31(b) of the Board's Rules and Regulations. Further, the Employer has failed 

to establish any other legal basis for revoking the subpoena. See generally NLRB v. North 

Bay Plumbing, Inc., 102 F.3d 1005 (9th Cir, 1996); NLRB V. Carolina Food Processors, 

Inc., 81 F.3d 507 (4th Cir. 1996). 

Dated, Washington, D,C,, July 20, 2015. 

MARK GASTON PEARCE, CHAIRMAN 

KENT Y HIROZAWA, MEMBER 

LAUREN McFERRAN, MEMBER 

I  The National Labor Relations Board has delegated its authority in this proceeding to a 
three-member panel. 

Case 5:15-cv-00438-D Document 1-6 Filed 08/31/15 Page 2 of 2 

JA000059 

Appeal: 16-2036      Doc: 13            Filed: 10/19/2016      Pg: 62 of 208



IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 

CIVIL ACTION NO. 5:15-CV-00438-D 

NATIONAL LABOR RELATIONS 
BOARD 

Applicant, 

vs. 

RALEIGH RESTAURANT CONCEPTS, 
INC. d/b/a THE MEN'S CLUB OF 
RALEIGH, 

Respondent. 

RESPONDENT'S' OPPOSITION TO 
APPLICATION FOR ORDER 

ENFORCING SUBPOENA DUCES 
TECUM 

Raleigh Restaurant Concepts, Inc. d/b/a The Men's Club of Raleigh ("Respondent" or the 

"Company"), respectfully submits Respondent's Opposition to Application for Order Enforcing 

Subpoena Duces Tecum in response to the National Labor Relations Board's ("Board" or 

"NLRB") Application for Order Enforcing Subpoena Duces Tecum ("Application"). [DE # 1]. 

I. General Background 

On June 13, 2014, Leslie Holden, an exotic dancer, filed a collective and class action in 

this Court against Respondent, alleging violations of the Fair Labor Standards Act and the North 

Carolina Wage and Hour Act. See, Complaint, attached as Exhibit 1. In 2012 and 2013, Ms. 

Holden voluntarily entered into several entertainment leases with Respondent, which allowed her 

to perform as an entertainer at the Men's Club (the "Club") in Raleigh, North Carolina. By the 

express terms of the entertainment leases, Ms. Holden is an independent professional entertainer, 

and is not employed by the Club. Such agreements are common within this industry. See,  

Position Statement, attached as Exhibit 2. 
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In exchange for providing a safe environment in which for her to engage in her 

independent entertainment services, 1  Ms. Holden paid Respondent a rental fee pursuant to the 

entertainment lease. See Entertainment Lease, attached as Exhibit 3. Both of the entertainment 

leases signed by Ms. Holden, as well as the leases signed by other independent professional 

entertainers who performed at the Club, are virtually identical. See Exhibit 2. 

The entertainment leases contain a mandatory arbitration provision stating: 

ANY ANT) ALL CONTROVERSIES BETWEEN 
ENTERTAINER AND CLUB, REGARDLESS OF 
WHETHER SUCH CLAIMS SOUND IN . . . A FEDERAL, 
STATE OR LOCAL STATUTE REGULATION OR CODE, 
SHALL BE EXCLUSIVELY DECIDED BY BINDING 
ARBITRATION. 

See Exhibit 3. The entertainment leases also contained a collective or class action waiver 

stating: 

THE ENTERTAINER EXPRESSLY WAIVES H FR  RIGHT 
TO PROSECUTE, PARTICIPATE IN, OR PURSUE A 
CLASS OR COLLECTIVE ACTION AND/OR OTHER 
JOINT PROCEEDINGS AGAINST [RESPONDENT]. 

See Exhibit 3 at ¶ 21.C. The entertainment leases expressly reference the Federal Arbitration 

Act, stating that binding arbitration shall be held "PURSUANT TO AND IN ACCORDANCE 

WITH THE,  FEDERAL ARBITRATION ACT ("FAA")." See, Exhibit 3 at ¶ 21.A. 

Entertainment leases expire annually, and Respondent has used the same entertainment lease, or 

one very similar, since 2008. See, Exhibit 2. 

With respect to Ms. Holden's wage hour claims, Respondent asserted its rights under the 

entertainment leases and filed a Motion to Dismiss and/or to Stay and to Compel Arbitration on 

August 12, 2014. See Motion to Dismiss and/or to Stay and to Compel Arbitration, attached as 

1 In accord with the lease, Respondent provided a stage area, music, ligbling, dressing room facilities, and 
advertisement. Sees  Exhibit 3 at ¶2.A.—C. 

2 

Case 5:15-cv-00438-D Document 12 Filed 10/20/15 Page 2 of 14 

JA000061 

Appeal: 16-2036      Doc: 13            Filed: 10/19/2016      Pg: 64 of 208



Exhibit 4. On November 20, 2014, Judge James C. Fox, Senior United States District Judge, 

granted Respondent's motion to the extent it sought to compel arbitration and stayed Ms. 

Holden's suit. See Order, attached as Exhibit 5 (stating that "[t]he Federal Arbitration Act . 

reflects a liberal policy in favor of arbitration agreements" and finding that Charging Party's 

argument that arbitration "strip[s] her of her substantive rights that the FLSA provides" 

unpersuasive). 

On February 6, 2015 Charging Party filed an -unfair labor practice charge (the "Charge") 

with the National Labor Relations Board (the "Board", or "NLRB"). See, Charge, attached as 

Exhibit 6. The Charge alleges that Respondent violated Section 7 of the National Labor 

Relations Act (the "Act"), by maintaining or enforcing a mandatory arbitration policy with a 

class or collective action waiver. See, Exhibit 6. As set forth below, the Board's position has 

been rejected by various Supreme Court decisions as well as every Circuit Court which has 

considered the issue. 

During the Region's investigation, Respondent provided the Regional office of the Board 

(the "Region") with the entire entertainment lease, which Charging Party and other entertainers 

signed, explained that the entertainment leases are nearly identical, and indicated that 

entertainment leases expire annually. See Exhibit 2. Further, in turning over the leases and all 

documents executed by Ms. Holden, Respondent directly and completely addressed the sole 

issues relevant to the allegations in the Charge: (1) that neither Charging Party nor any other 

entertainer, by virtue of their independent professional entertainer status, are Respondent's 

employees and; (2) the maintenance of mandatory arbitration and collective or class action 

waivers are valid and enforceable in accordance with the FAA. Respondent also explained that 
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while Club employees, such as wait staff, received copies of an employee handbook, no 

entertainer received a copy of the Company's employee policies or handbook. 

On April 29, 2015, Ms. Holden amended her Charge, by adding the following sentence, 

"Since on or about August 2014 and continuing to present, the Employer has maintained policies 

including a Mandatory Arbitration provision and Class and Collective Action Waiver. See 

Amended Charge, attached as Exhibit 7 (emphasis added). With the exception of the word 

policies, Ms. Holden's original Charge already contained these allegations. The next day, on 

April 30, 2015, the Board served Subpoena B-1-MBDR2V ("Subpoena") on Respondent. See,  

Subpoena, attached as Exhibit 8. 

As set forth more fully below, the subpoena seeks two pieces of information wholly 

irrelevant to the Board's investigation into Ms. Holden's claims: a) arbitration agreements and 

class action waivers which may be applicable to those individuals who work at the Men's Club 

as employees, not as entertainers, and, b) each and every entertainment lease entered into by 

other entertainers over the time period beginning July 1, 2014 to the present. 

Both of these requests are irrelevant to Ms. Holden's claims. Moreover, they are sought 

in furtherance of a legal claim that has been soundly rejected by the Courts. See, D.R. Horton, 

Inc. v. NLRB, 737 F.3d 344 (5th Cir. 2013); See, also American Express Co. v. Italian Colors  

Restaurant, 133 S. Ct. 2304 (2013); CompuCredit v. Greenwood, 132 S. Ct. 665 (2012); 

Walthour v. Chipio Windshield Repair, LLC, 745 F.3d 1326, 1336 (11th Cir. 2014); Richards v.  

Ernst & Young, LLP, 744 F. 3d 1072, 1075, n.3 (9th Cir. 2013); Owen v. Bristol Care, Inc., 702 

F.3d 1050 (8th Cir. 2013); Sutherland v. Ernst & Young, 726 F.3d 290 (2d Cir. 2013); Murphy 

Oil USA, Inc. v. NLRB, Case No.: 14-60800 (5th Cir.) (currently pending before the Fifth 

Circuit). 
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. For these reasons, explained below, the NLRB's Application should be denied or, in the 

alternative, held in abeyance pending further proceedings in Murphy Oil USA, Inc., Case No.: 

14-60800 (5th Cir.). 

Ii The Subpoena Duces Tecum. 

As set forth below, the Subpoena seeks to require Respondent to produce information 

that is either irrelevant to the issue at hand, or redundant given the Respondent's document 

production. See, Exhibit 8. 

First, the Board seeks to require Respondent to produce an unknown number of 

entertainment leases signed by any individual who worked at 3210 Yonkers Road, Raleigh, 

North Carolina for any period of time, no matter how short,2  since July 14, 2014, or, in the 

alternative, compile a list containing the name of each such individual, along with, the exact date 

the lease was executed and the duration of each individual's lease. Id.3  Next the Board seeks to 

require Respondent to produce information that was never furnished to an entertainer and which 

no entertainer was expected to comply with: 

Documents, including employee handbooks and company 
guidelines, that show all work rules, policies, or other conditions of 
employment in effect for all individuals at Employer's facility, 
excluding supervisors and managerial employees, during the 
period covered by this subpoena, including documents showing 

2 It is worth noting that the entertainers set their own schedules and work intermittently. Indeed, some 
entertainers worked for a single day, or less, during the term of their entertainment lease. 
3 Specifically, the Subpoena, states: 

DOCUMENTS TO BE PRODUCED I. All entertainment leases signed by 
individual who worked at the Employer's facility during the period covered by 
this subpoena. 2. To the extent that all versions of the entertainment leases 
identified in Request #1 are identical (except for the named individual who 
signed the lease), in lieu of providing copies of all leases signed by individuals, 
for the period covered by the subpoena, provide: a) a single copy of each version 
(if the provisions of the lease differ) or entertainment leases signed by 
individuals who worked at the Employer's facility; and b) a list of names for all 
individuals who signed the respective version of the entertainment lease, the 
date their lease was executed, and the duration period of their lease. 
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any changes to the rules, the effective dates of any such changes, 
and a description or statement of the changes, that require: 

a) the mandatory arbitration of all controversies, claims, and/or 
disputes arising between the Employer and individuals who 
worked at the Employer's facility; 

b) that individuals waive their right to litigate, in a court of law, all 
controversies, claims, and/or disputes arising between the 
Employer and individuals who worked at the Employer's facility; 
and 

c) that individuals who worked at the Employer's facility waive their 
right to class and collective action for any and all controversies, 
claims, and/or disputes arising out of their work at the Employer's 
facility. 

See Exhibit 8. 

On May 7, 2015, Respondent timely filed a Petition to Partially Revoke the Subpoena 

("Petition to Revoke"). See, Respondent's Petition to Revoke, In Part, Subpoena Duces Tecum 

Number: B-1-MBCR2V, attached as Exhibit 9. Respondent explained that it had already 

furnished relevant documentation to the Board and objected to the investigation of mandatory 

arbitration policies containing collective or class action waivers. Seek  Exhibit 2; See also 

Exhibit 9. 

On July 20, 2015, the Board denied Respondent's Petition to Revoke, giving rise to the 

instant action. See, Board Order, attached as Exhibit 10. The Board found that the documents 

requested were relevant citing NLRB v. North Bay Plumbing, Inc., 102 F.3d 1005 (9th Cir. 

1996) and NLRB v. Carolina Food Processors, Inc., 81 F.3d 507 (4th Cir. 1996). See. Exhibit 

10. The Board's Order failed to address the fact that neither of these cases, however, arise out of 

the investigation of a charge that the Supreme Court and every other Circuit Court addressing the 

issue has expressly or implicitly found to be governed by the FAA, not the NLRA. See, e.g., 

D.R. Horton, Inc., 737 F.3d 344. 
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III. This Court Should Deny the Board's Application. 

Pursuant to 29 U.S.C. § 161, the Board has the power to investigate unfair labor practices 

and to issue subpoenas. The Board's investigative powers, however, are limited. Allied Waste 

Servs., 2014 NLRB LEXIS 1011 (N.L.R.B. Dec. 31, 2014) (explaining various limitations to the 

Board's power to issue investigative subpoenas). The information sought must be relevant. See 

Perdue Farms, Cookin' Good Div. v. NLRB, 144 F.3d 830, 834 (D.C. Cir. 1998). "Relevancy of 

an adjudicative subpoena is measured against the charges specified in the complaint." Dow 

Chemical Co. v. Allen, 672 F.2d 1262, 1268 (7th Cir, 1982) [citations omitted]. The party 

requesting the documents has the burden of establishing their relevancy. See NLRB v.  

Pinkerton's Inc., 621 F.2d. 1322 (6th Cir. 1980). The Board does not have "roving investigatory 

powers" and cannot initiate its own charge. See, Chamber of Commerce of the United States v.  

NLRB, 721 F.3d 152 (4th Cir. 2013). Further, the Board does not have "carte blanche to expand 

the [investigation] as [it] might please" beyond the scope of the charge. Allied Waste Servs., 

2014 NLRB LEXIS 1011. 

The Board's limited investigatory power is no accident. Id. Rather, Congress intended 

to limit the Board's subpoena power. NLRB v. Interbake Foods, LLC, 637 F.3d 492, 498-99 

(4th Cir. 2011)(explaining that Congress requires the NLRB to seek the approval of Article DI 

Courts to enforce an administrative subpoena). District courts do not enforce administrative 

subpoenas as a matter of course. EEOC v. Ocean City Police Dep't, 820 F.2d 1378, 1379 (4th 

Cir. 1987)("[T]he district court is not merely a rubber stamp in an enforcement proceeding."). 

To the contrary, District Courts serve an important gate keeping function. Interbake, 637 F.3d at 

498-99 ("This reservation of authority to Article DI courts protects against abuse of the subpoena 

power."). 
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A. The Subpoena Seeks Irrelevant and Redundant Information. 

The NLRB is the federal agency tasked with enforcement of the National Labor Relations 

Act ("NLRA"). 29 U.S.C. §§ 151-161. The NLRA, however, only applies to employees. 29 

U.S.C. § 152; NLRB v. Labor Ready, Inc., 253 F.3d 195, 199 (4th Cir. 2001). The Board's 

Subpoena requests information that has either already been provided or is irrelevant to the issue 

of whether Charging Party, or any other entertainer, is an independent professional entertainer. 

See Exhibit 8. 

1. Entertainment Leases  

The Subpoena seeks entertainment leases or information contained within these leases. 

See Exhibit 8. However, Respondent has already provided the Board with the entire 

entertainment lease signed by charging party or other independent professional entertainers 

during 2014. See, Exhibit 2. Further, Respondent has already notified the Board that all of the 

requested entertainment leases for 2014 are identical except for the parties to the Agreement. 

See Exhibit 2 (explaining that all entertainment leases are virtually identical in a letter ,dated 

April 2, 2015); See„ also Exhibit 9. Moreover, Respondent has already explained that 

entertainment leases expire annually. See Exhibit 2. The only information the Board seeks that 

has not already been provided is the names of the entertainers who signed the entertainment 

leases and the dates those entertainers signed these leases. This requested information, however, 

is irrelevant to the issue of whether Charging Party is, or other entertainers are, employees. As 

Respondent has previously explained to the Region, the Company does not: pay entertainers for 

their services, require entertainers to perform for any particular customer, have the authority to 

require entertainers' attendance, set entertainers' schedules, or restrict 'entertainers' performances 

other than by requiring compliance with the law. Sees  Exhibit 2. Clearly, an individual's name 
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is not probative of whether or not she is, or other entertainers are, employees pursuant to the 

NLRA, because all have the same independent professional entertainer relationship with 

Respondent. For these reasons, the Court should deny the Board's Application. 

2. Employee Handbook and Policies  

The Subpoena also seeks employee handbooks and policies. See, Exhibit 8. This 

information is irrelevant to the allegations in the Charge. See, Exhibit 6; See also Exhibit 7 

(stating that Respondent has "sought to enforce a waiver of Ms. Holden's NLRA right to pursue 

collectively pursue litigation in all forums judicial and arbitral") [emphasis added]. As 

previously explained, neither Charging Party, nor any other entertainer: received a copy of the 

handbook or employee policies; was subject to the handbook or employee policies; or was 

affected by the handbook or employee policies. See, Exhibit 2. Consequently, handbooks or 

policies that Charging Party never received, was never subjected to, and was never affected by, 

are irrelevant to the issue of whether Charging Party is an employee pursuant to Section 2(2) of 

the NLRA. To the contrary, the Board has impermissibly used Charging Party's allegations as 

an excuse to initiate its own charge, investigate unrelated matters and impermissibly expand the 

investigation. Allied Waste Servs., 2014 NLRB LEXIS 1011. As Congress intended, this Court 

should exercise its important gate keeping function and prevent the Board from abusing its 

subpoena power. See, Interbake, 637 F.3d at 498,-99; See, also Ocean City Police Dep't, 820 

F.2d at 1379. 

B. The Subpoena Seeks Information Supporting The Board's Clearly Meritless 
Position That The Mandatory Arbitration Agreement Should Not Be 
Enforced In Accordance With Its Terms Pursuant To the Federal 
Arbitration Act. 

The Federal Arbitration Act governs the validity of mandatory arbitration policies 

containing class or collective action waivers. See, American Express Co., 133 S. Ct. 2304. 
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Arbitration agreements containing class or collective action waivers are enforceable in 

accordance with their terms. See CompuCredit, 132 S. Ct. at 669; See also Stolt-Nielsen S.A.  

v. AnimalFeeds Int'l Corp., 559 U.S. 662, 683 (2010)(The parties to an arbitration "may agree to 

limit the issues they choose to arbitrate," and "may specify with whom they choose to 

arbitrate."). Arbitration agreements involving federal statutory rights are enforceable unless 

Congress has evinced an intention when enacting a statute to override the FAA. See Mitsubishi 

Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 628 (1985). Congress evinced no 

such intent when drafting the NLRA. The FAA applies to employment agreements containing 

class action waivers. See Circuit City Store, Inc. v. Adams, 532 U.S. 105, 118 (2001). 

The Board's position that such agreements violate the NLRA is contrary to Supreme 

Court precedent and has been either expressly or implicitly rejected by every Circuit Court which 

has considered it. See D.R. Horton, Inc., 737 F.3d 344; See also American Express Co., 133 S. 

Ct. 2304; CompuCredit, 132 S. Ct. 665; Walthour, 745 F.3d at 1336; Emst & Young, LLP, 744 

F. 3d at 1075, n,3; Bristol Care, Inc., 702 F.3d 1050; Ernst & Young, 726 F.3d 290. In D.R.  

Horton, the Fifth Circuit explicitly ruled that the Board erroneously held that an employer 

violated the NLRA by requiring employees to sign an arbitration agreement containing 

collective/class action waivers. 737 F.3d 344. Specifically, relying upon controlling United 

States Supreme Court precedent cited above, the Fifth Circuit explained that the Board's decision 

failed to afford proper deference to the policies favoring arbitration pursuant to the FAA. D.R.  

Horton Inc., 737 F.3d 344. 

On March 22, 2012 and again on January 22, 2013, Charging Party voluntarily entered 

into an entertainment lease containing a mandatory arbitration clause and a class or collective 

action waiver. See Exhibit 2. As set forth above, and in accordance with the Fifth Circuit's 
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decision in D.R. Horton, the validity of Charging Party's agreement is governed by the FAA, not 

the NLRA. See, American Express Co. 133 S. Ct. 2304; CompuCredit, 132 S. Ct. 665; 

Walthour, 745 F.3d at 1336; Richards, 744 F. 3d at 1075; Bristol Care, Inc., 702 F.3d 1050; 

Ernst & Young, 726 F.3d 290. 

To further buttress Respondent's claim, both Charging Party and Respondent intended 

that this agreement be executed in accordance with the FAA. Entertainment Lease, at ¶ 21.A.4  

Faced with the overwhelming weight of this authority, this Court should not allow the Board to 

continue its fishing expedition while they pursue a wholly futile position. On these grounds 

alone, the Court should deny the Board's Application to enforce its Subpoena. 

IV. To the Extent that the Court Is Not Inclined to Deny the Board's Application, This 
Proceeding Should Be Held in Abeyance. 

As noted above, on December 3, 2013, the Fifth Circuit set aside the Board's decision 

that invalidated a Company's arbitration agreement containing class action waivers. D.R.  

Horton, 737 F.3d 244. Following the Fifth Circuit's decision, on October 28, 2014, the Board 

issued yet another decision that was contrary to the weight of precedent, and invalidated a 

mandatory arbitration agreement containing class or collective action waivers. Murphy Oil  

USA, Inc., 361 NLRB No. 72 (2014). In November 2014, Murphy Oil filed a petition for review 

of the Board's decision in the United States Court of Appeals for the Fifth Circuit. Given the 

Board's clear disregard of the Fifth Circuit's decision in D.R. Horton, Murphy Oil requested that 

the Fifth Circuit issue a writ seeking to enjoin the Board from continuing its willful non-

acquiescence. See, Motion to Hold in Abeyance The Board's Filing of The Agency's Certified 

4 The Charging Party's challenge to the validity of the arbitration clause at issue here has been rejected by 
Judge Fox. (See, Order Compelling Arbitration, Case No. 5:14-cv-00348-E, DE # 16). The Charging Party has been 
ordered to arbitration. (See, Order to Show Cause, Id, at DE # 19). 
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Record Pending the Court's Disposition of the Board's Motion to Hold the Case in Abeyance, 

attached as Exhibit 11. 

To the extent that the Court is not inclined to deny the Board's Application, Respondent 

respectfully requests that the Court hold this proceeding in abeyance pending the Fifth Circuit's 

opinion in Murphy Oil USA, Inc., (especially given the fact that the Respondent in that case has 

sought equitable remedies). See, GTE South, Inc. v. Morrison, 199 F.3d 733, 743-44 (4th Cir. 

1999)(holding a case in abeyance until the Eighth Circuit resolved the issue reasoning that if the 

Court applied the rules as they stand now, the Eighth Circuit may invalidate some or all of the 

current rules). See, Exhibit 11. 

It is worth noting the Board made a similar argument in a motion filed in Leslie 

Pooheart, Inc. v. NLRB, Case No. 15-60627 (2015), See, Exhibit 11 (requesting that the Court 

hold the filing of the Board's certified record explaining that "On September 23, the Board filed 

a motion asking the Court to hold this case in abeyance until the Court issues decisions in 

Murphy Oil USA, Inc. v. NLRB, 5th Cir. Case No. 14-60800 . . . which presents identical issues 

to those in this case"). 

For the above stated reasons, Respondent respectfully requests that this Court deny the 

Board's Application for an Order Seeking to Enforce the Subpoena Duces Tecurn or 

alternatively, to Stay this action pending the Fifth Circuit's decision in Murphy Oil. 

Respectfully submitted this the 20th  day of October, 2015. 
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JACKSON LEWIS, P.C. 

/s/Edwardlld Cherof  
EDWARD M. CHEROF 
Georgia Bar No. 123390 
1155 Peachtree Street, NE, Suite 1000 
Atlanta, Georgia 30309 
Telephone: (404) 525-8200 
Facsimile: (404) 525-1173 
Email: CherotEqacksonlewis.com  

/s/ Patricia L. Holland  
PATRICIA L. HOLLAND 
N.C. State Bar No. 8816 
3737 Glenwood Avenue, Suite 450 
Raleigh, NC 27612 
Telephone: (919) 760-6460 
Facsimile: (919) 760-6461 
Email: Patricia.HollandPjacksoniewis.com  

ATTORNEYS FOR RESPONDENT 
RALEIGH RESTAURANT CONCEPTS, INC 
d/b/a THE MEN'S CLUB OF RALEIGH 
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IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 

CIVIL ACTION No. 5:15-cv-00438-D 

NATIONAL LABOR RELATIONS 
BOARD, 

Applicant, 

vs. CERTIFICATE OF 
SERVICE  

RALEIGH RESTAURANT 
CONCEPTS, 
INC. d/b/a THE MEN'S CLUB OF 
RALEIGH, 

Respondent 

 

The undersigned certifies that on October 16, 2015, the foregoing Respondent's 
Opposition to Application for Order Enforcing Subpoena Duces Tecum was electronically filed 
with the Clerk of the Court, using the Court's CM/ECF system, which will send notification of 
such filing as follows: 

Suzanne L. Nyfeler 
U.S. Equal Employment Opportunity Commission 

Senior Trial Attorney 
Richmond Local Office 

400 N. 81' Stree4t, Suite 300 
Richmond, VA 23219 

Suzanne.nyfelerAeeoc.gov  

/s/ Edward M Cherof 
EDWARD M. CHEROF 
Jackson Lewis P.C. 
1155 Peachtree Street, NE, Suite 1000 
Atlanta, GA 30309 
Telephone: (405) 525-8200 
Facsimile: (405) 525-1173 
Email: CherofEAjacksonlewis.com   
Attorney for Respondent 

4843-4281-9113,v. 1 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OP' NORTH CAROLINA 

IN THE WESTERN DIVISION 

LESLIE HOLDEN on Behalf of Herself 
and on Behalf of All Others Similarly 
Situated, 

Plaintiff, 

v. CIVILACTION NO, 5:14-ev-003418 

RALEIGH RESTAURANT CONCEPTS, 
INC., 

Defendant. 

JURY TRIAL DEMANDED 

PLAINTIFF'S ORIGINAL COMPLAINT, COLLECTIVE ACTION 
AND JURY DEMAND  

SUMMARY  

1, This is an action brought under the Fair Labor Standard Act ("ELSA"), 29 

§§ 201, et seq., and. the North Carolina Wage and Hour Act ("NCWHA"), N.C. 

Gen. Stat. §§ 95-25.1, et seq., to redress Defendant's long standing abuse of the federal 

and state minimum wage and overtime standards. Plaintiff brings this action as a 

collective action under 29 U.S.C. § 216(b) and as a class action pursuant to Fed, R. Civ, 

P. 23. The violations of the FLSA and The NCWHA, are straightforward—the Defendant 

does not pay its employees anything. 

2. Raleigh Restaurant Concepts, Inc. is an adult entertainment facility in 

Raleigh, North Carolina that operates under the assumed name Men's Club of Raleigh. 
1 
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3. Leslie Holden ("Plaintiff") is a non-exempt employee who worked at 

Defendant's adult entertainment club, The Men's Club of Raleigh, as an. exotic dancer. 

During her tenure as a dancer at that facility, she did not receive the FLSA or NCWHA. 

mandated minimum wage for all hours worked nor did she receive time and a half her 

. regular rate for each hour worked over 40 each week. In fact, Defendant refused to 

compensate her whatsoever for any hours worked. Plaintiff's only compensation came 

in the form of tips from club patrons. Moreover, Plaintiff was required to divide her tips 

with Defendant and other employees who do not customarily receive tips. Therefore, 

Defendant has failed to compensate Plaintiff at the federal and state mandated minimum 

wage rate. 

SUBJECT MAT ikR JURISDICTION AND VENUE  

- 4, This Court has jurisdiction over the subject matter of this action under 

29 U.S.C. § 216(0 and 28 U.S.C. § 1331. 

5. Supplemental jurisdiction over the state law claims 'is proper under 28 

U.S.C, § 1367. 

6. Venue is proper in the Western District of North Carolina pursuant to 

28 § 1391 because a substantial portion of the events forming- the basis of this suit 

occurred in this District and Defendant's club is located in. this District 

PARTIES AND PERSONAL JURISDICTION  

7. Plaintiff Leslie Holden is an individual residing in. Cobb County, 

Georgia. Plaintiff's written consent to this action is attached to this Complaint as 

"Exhibit A." 
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8. The Class Members are all current and former exotic dancers who worked 

at Defendant's adult entertainment club at any time starting three years before this 

Complaint was filed up to the present, 

9.. Defendant Raleigh Restaurant Concepts, Inc. is a corporation that does 

business as the facility known as The Men's Club of Raleigh in Raleigh (the "Men's 

Club"), North Carolina, This Defendant may be served process through its registered 

agent CT Corporation System, 150 Fayetteville, St, Box 1011, Raleigh, North Carolina 

27601. 

gsA COVERAGE 

10. At all material times, Defendant has been an employer within the meaning 

of 3(d) of the FLSA. 29 U.S.C, § 203(d), 

11. At all material times, Plaintiff and Class Members were individual 

employees who engaged in .commerce or in the production of goods for commerce as 

required by 29 USC § 206-207. 

12, Furthermore, Defendant has had, and continues to , have, an annual 

business volume in excesses of $500,000, 

GENERAL ALLEGATIONS APPLICABLE TO ALL COUNTS  

13. The FLSA and the NCWHA applied to Plaintiff and Class Members at all 

times in which they worked at Defendant's club, 

14. No exemptions to the application of the FLSA or the NCWHA apply to 

Plaintiff or the Class Members. For instance, neither Plaintiff nor any Class Member has 

ever been a professional. or artist exempt from the provisions of the FLSA or the 

NCWHA. The dancing required at the Men's Club does not require invention, 

imagination or talent in a recognized field of artistic endeavor and Plaintiff and. Class 
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Members have never been compensated by Defendant on a set salary, wage, or fee basis. 

Rather, Plaintiff and Class Members' sole source of income while working for Defendant 

was tips given to them by the club's patrons, (i.e., stage dancing or single dancing tips). 

15. At all relevant times, Plaintiff and each Class Member were employees of 

Defendant under the FLSA and the NCWHA. Upon information and belief, during the 

three years preceding the filing date of this action more than 100 dancers have worked at 

Defendant's club, all without being paid a penny of wages from Defendant 

16. Defendant has classified and continues to classify all of its dancers as 

independent contractors. In fact, Defendant actually states on their webpage that "Our 

entertainers are private contractors, not employees, who make their own hours and pay 

for privilege (sic) of performing in our secure environment."1  

17. Defendant's classification of Plaintiff as an independent contractor was 

not due to any unique factor related to her employment or relationship with. Defendant 

As a, matter of common business policy, Defendant routinely misclassified all dancers as 

independent contractors as opposed to employees, As a result of this uniform  

misclassification, Plaintiff and Class Members were not paid the minimum wage or 

overtime wages required under the FLSA or the NCWITA. 

1L During the relevant period, the employment terms, conditions, and policies 

that applied to Plaintiff were the same as those applied to the other Class Members who 

worked as dancers at Defendant's club. 

19. During the relevant period, no Class Member received any wages or other 

compensation from Defendant. Class Members generated their income solely through the 

tips they received from Defendant's customers when they performed table, chair, couch, 

1  See, e.g., htlyAmenselubreleigt.eordiebs.emx 
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or other dances. Additionally, Defendant imposed a fee schedule that actually resulted in 

Plaintiff and Class Members paying for the privilege of dancing at Defendant's club. 

Defendant assessed a daily house fee to be paid by Plaintiff and Class Members per shift 

and demanded a portion of the gratuity the dancer received for each dance. 

20. The money that Plaintiff receives from Defendant's patrons is a tip, not a 

service charge, as those terms are defined in 29 C.F.R. §§ 531.52, 531.53, and 531.55. 

21, The money that Plaintiff receives from Defendant's patrons does not 

become part of the Defendant's gross receipts to be later distributed to Plaintiff and the 

other dancers. Instead, Plaintiff and the other dancers merely pay the club a portion of 

their tips. 

22. The full amount Class Members are given by patrons in relation to dances 

they perform are not taken into Defendant's gross receipts, with a portion -then paid out to 

the dancers. Defendant issues neither 1099 nor W-2 forms to Class Members indicating 

any amounts being paid from their gross receipts to Class Members as service fees or 

wages. 

23. Plaintiff and Class Members are tipped employees under the FLSA as they 

are engaged in an occupation in which they customarily and regularly receive more than 

$30 a Month in lips. 

24. However, Defendant is not entitled to take a tip credit for the amounts 

Plaintiff and Class Members received as tips. 29 U.S.C. § 203(m) requires an employer 

to inform its employee that it intends to rely on the tip credit to satisfy its minimum wage 

obligations. Here, Defendant affirmatively informed Plaintiff and the Class Members 

that they would not be paid at all, much less paid a tip credit adjusted minimum wage. 

25. Furthermore, Defendant is unable to ,rely on the tip credit under North 
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1 

Carolina state law because Defendant requires Plaintiff and the Class Members to share 

in excess of 15% of their tips. N.C. Admin Code § 12.0303. 

26. Defendant's misclassification of Plaintiff and the Class Members as 

independent contractors was designed to deny them. their fundamental rights as 

employees to receive minimum wages, overtime, to demand and retain portions of tips 

given to Class Members by customers, and all done to enhance Defendant's profits. 

27. Defendant's misclassification of Plaintiff and Class Members as 

independent contractors was willful. Defendant hew or should have known that 

Plaintiff and the Class Members were improperly classified as independent contractors. 

Even a cursory examination of the law would have revealed this basic fact. 

28. Employment is defined with "striking breadth" in the context of wage and 

hour laws. Nationwide Mule Ins. Co. v. Darden, 503 U.S. 318, 325-26 (1992). The 

determining factor as to whether dancers like Plaintiff are employees or independent 

contractors under the PLSA or the NCWIIA is not the dancer's election, subjective 

intent, or any contract she might enter into. Rutherford Food Corp. v. McComb, 331 U.S. 

722, 727 (1947); Schultz v. Capital Ina Sec., Inc., 466 P.3d 298, 304 (4th Cir. 2006). 

Instead, the test for determining whether an individual is an "employee" under the FLSA 

and the NCWHA is the economic realities test. Under that test, employee status tarns on 

whether the individual is, as a matter of economic reality, in business for herself and truly 

independent, or rather is economically dependent upon finding employment in others. 

29. Workers cannot validly elect to be treated as independent contractors 

instead of employees. 

30. Workers likewise cannot agree to be paid less than the minimum wage. 
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31. Under the applicable test, courts utilize several factors to determine 

economic dependence and employment status, These factors are: (I) the degree of control 

exercised by the alleged employer, (ii) the relative investments of the alleged employer 

and employee, (iii) the degree to which the employee's opportunity for profit and loss is 

determined by the employer, (iv) the skill and initiative required in performing the job, 

(v) the permanency of the relationship, and (vi) the degree to which the alleged 

employee's tasks are integral to the employer's business. 

32. The totality of the circumstance surrounding the relationship between 

Defendant and Plaintiff and Defendant and Class Members establishes economic 

dependence by the dancers on Defendant and thus employee status. As a matter of 

economic reality, Plaintiff and all other Class Members are not in business for themselves 

and truly independent, but rather are economically dependent upon finding employment 

•in others, namely Defendant. The dancers are not engaged in occupations or business 

distinct from that of Defendant. Rather, their work is the basis for Defendant's business. 

Defendant obtains the customers who desire the dance entertainment and prOvide the 

workers who conduct the dance services on behalf of Defendant. Defendant retains 

pervasive control over the club operation as a whole and the dancer's duties are an 

integral part of the operation. 

A, Degree of Control 

33. Plaintiff and the Class Members do not exert control over a meaningful 

part of the club business and do not stand as separate economic entities from Defendant. 

Defendant exercises control over all aspects of the working relationship with Plaintiff and 

the other dancers in the club, 
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34, Plaintiff, and Class Members' economic status is inextricably linked to 

those conditions over which Defendant have complete control. Plaintiff and the other 

dancers are completely dependent on Defendant for their earnings, The club controls all 

of the advertising and promotion without which Plaintiff and Class Members could not 

=viva economically, Moreover, Defendant creates and controls the atmosphere and 

surroundings at the club, the existence of which dictates the flow of customers into the 

club. The dancers have no control over the customer volume or the atmosphere at the 

club, 

35, Defendant employs guidelines and rules dictating the way in which a 

dancer, like Plaintiff or the Class Members, may conduct herself. Defendant sets the 

hours of operations, lengths of shifts dancer's must work, the show time during which a 

dancer may perform, and sets minimum dance tips. Defendant also determines the 

sequence in which a dancer may perform on stage during her stage rotation, the themes of 

dancers' performances, including their costuming and appearances, their conduct at work 

(e.g., that they should be on the floor as much as possible when not on stage'to mingle 

with the club's patrons), tip splits, and all other terms and conditions of employment. 

36. Defendant requires that its dancers work a minimum number of shifts 

every week and each shift must be a minimum. number of hours. Dancers are required to 

report in and report out and the beginning and end of every shift. If a dancer arrives late, - 

leaves early, or misses a shift, that dancer is subject to fine, penalty, or reprimand by 

Defendant 

37. Defendant routinely schedules dancers to work in excess of 40 hours per , 

week and knowingly permits dancers to work in excess of 40 hours per week regularly. 
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3 B. Defendant not the dancers, set the minimum tip amount that dancers must 

collect from patrons when performing dances, Defendant announces the minimum tip 

amount to patrons in the club wishing to see the dances. 

39. The entire sum a dancer receives from a patron for a dance is not given to 

Defendant and taken into its gross receipts. Instead, the dancers keep their share of the 

payment under the tip share policy and pay over to Defendant and the club the portion 

they demand as their share ox "rent." For example, for a twenty dollar dance, Plaintiff 

would be required to pay the club ten dollars. Defendant issues no 1099 or W2 forms to 

any dancers characterizing or showing any sums beingpaid as servicefees or wages. 

40. Defendant establishes the split or percentage which each dancer is 

required to pay it for each type of dance they receive during their shift. In addition, 

amounts must be shared with disk-jockeys, door staff; and other employees as part of 

Defendant's tip sharing policy, Further, dancers are expected to assisf Defendant in 

selling a drink quota per shift, The foregoing-  establishes that Defendant set the terms and 

conditions for all dancer's work. This is the hallmark of economic dependence. 

13: Skill and Initiative 

41. Plaintiff; like all other dancers at Defendant's club, does not exercise the 

skill and initiative of a person in business for herself. 

42. Plaintiff and Class Members are not required to have any specialized or 

unusual skills to work at Defendant's club. Prior dance experience is not required as a 

prerequisite to employment. Dancers are not required to attain a certain level of skill in 

order to dance at Defendant's club, There are no certification standards for dancers. 

There are no dance seminars, no specialized training, no instructional booklets, and no 

choreography provided or required in order to work at Defendant's club. The dance 
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skills utilized are commensurate with those exercised by ordinary people dancing at a 

typical nightclub or a wedding, 

43. Plaints like the Class Members, does not have the opportunity to 

exercise the business skills and initiative necessary to elevate her status to that of an. 

independent contractor. Dancers exercise no business management skills. They maintain 

no separate business structures or facilities. Dancers do not actively participate in any 

effort to increase the club's client base, enhance goodwill, or establish contracting 

possibilities. The scope of a dancer's initiative is restricted to decisions involving -what 

clothes to wear (within Defendant's guidelines) or how provocatively to dance. 

44. Plaintiff and Class Members are not permitted to hire or subcontract 

other qualified individuals to provide additional dances to patrons and increase their 

revenues, as an independent contractor in business for themselves would. 

C, Relative investment 

45. Plaintiff s relative investment is minor when compared to the investment 

made by Defendant 

46. Plaintiff, like all other dancers, has made no capital investment in the 

facilities, advertising, maintenance, sound systems, lights, food, beverage, inventory, or 

staffing at Defendant's club. A dancer's investment is limited to expenditures on 

costumes or makeup. But for Defendant's provision of the lavish club work 

environment, the dancers would earn nothing. 

1). Opportunity for Profit and Loss 

47. Defendant, not the dancers like Plaintiff, manages all aspects of the 

business operation including attracting investors, establishing working hours and hours of 
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operation, setting the atmosphere, coordinating advertising, hiring and controlling the 

staff Defendant, not the dancers, takes the true business risks for Defendant's club. 

48. Dancers like Plaintiff and Class Members do not control the key 

determinations of profit and loss of a successful enterprise. Specifically, Plaintiff is not 

responsible for any aspect of the enterprise's on-going business risk. For example, 

Defendant is responsible for all financing, the acquisition and/or lease of the physical 

facilities and equipment, inventory, the payment of wages (for managers, bartenders, 

etc.), and obtaining all the appropriate business insurance and licenses, 

49. Defendant, not the dancers, establishes the minimum dance tip amounts 

that should be collected from patrons when dancing. 

50. The dance tips the dancers receive are not a return on. a capital 

investment. They are a gratuity for services rendered, From this perspective, it is clear 

that a dancer's "return. on investment" is no different than that of a waiter who serves 

food during a customer's meal at a restaurant 

B. • Permanency 

51. Plaintiff worked for over a year as a dancer at Defendant's club. On 

information and belief, other dancers have worked for Defendant for a significant period 

of time. 

F. Integral Part of Employer's Business 

52. Dancers, like Plaintiff and Class Members, are essential to the success 

of Defendant's club. The continued success of clubs such as Defendant's turns upon the 

provision of dances by the dancers for the club's patrons. In fact, the sole reason 

establishments like Alameda Strip exist is to showcase the dancers' physical attributes for 

their customers. 
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53. Moreover, Defendant is able to charge higher admission prices and a 

much higher price for their drinks than a comparable establishment without dancers 

because dancers are the main attraction of such clubs. As a result, the dancers are an 

integral part of Defendant's business. 

54, The foregoing demonstrates that dancers like Plaintiff and Class 

Members are economically dependent on Defendant and subject to significant control by 

Defendant. Therefore, Plaintiff and Class Members were misclassified as independent 

contractors and should have been paid the minimum wage at all times they worked at 

Defendant's club and otherwise been afforded all rights and benefits of an employee 

under federal and state wage and hour laws. 

55. All actions by Defendant herein. described were willful, intentional, and 

not the result of mistake or inadvertence. Defendant was aware that nsA and the 

NCWHA applied to the operation of Defendant's club at all relevant times and that under 

the economic realities test applicable to determining employment st• Ins  under those laws 

the dancers were misclassified as independent contractors. Defendant was aware of, or 

through the exercise of reasonable diligence should have been aware, of the multitude of 

previous cases holding dancers identically situated to Plaintiff and Class Members were 

employees, not independent contractors. See, e.g., Jeffcoat  v, State, Dept of Labor, 732 

P.24 1073 (Alaska 1987) (dancers are employees); Martin v, Circle C Investments, Inc,, 

MO-91-CA-43, 1991 WL 338239 (VD. Tex. Mar. 27, 1991) (daticks are employees); 

Martin v, Praia Corp., C1V.A.3:91-CV-2786-G, 1992 WL 486911 (ND. Tex. Nov. 6, 

1992) (dancers are employees); Reich v. Circle C. Investments, Inc., 998 Fad 324 (5th 

Cir. 1993) (dancers are employees); Reich v. Priba Corp., 890 F. Supp. 586 (ND, Tex, 

1995) (dancers are employees); Harrell v. Diamond A Entm% Inc., 992 F. Supp. 1343 
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(MD. Fla, 1997) (dancers are employees); Doe v. Cin-Lan, Inc., 08-CV-12719, 2008 

WL 4960170 (E.D. Mich, Nov. 20, 2008) (dancer substantially likely to be able to prove 

she's an employee); Morse v. Mar Corp., 1:08-CV-1389-WTL-JIVIS, 2010 WL 2346334 

(SD. Ind. June 4, 2010) (dancers are employees); Clincy v. Galardi S. Enterprises, Inc., 

808 F. Stipp. 2d 1326, 1329 (NA Ga, 2011) (dancers are employees); Thompson v. 

Linda And A., Inc., 779 F. Sapp. 2d 139 (D.D.C. 2011) (dancers are employees); 

Thornton v. Crazy Horse, Inc., 3:06-CV-00251-TMB, 2012 WL 2175753 (D. Alaska 

June 14, 2012) (dancers ate employees); Milano's, Inc. v. Kansas Dep't of Labor, 

Contributions Unit, 293 P,3d 707 (Kan. 2013) (dancers are employees); Hart v. ,Rick's 

Cabaret Int'4 Inc., 09 C1V. 3043 PAE, 2013 WI, 4822199 (S.D.N.Y. Sept. 10, 2013), 

reconsideration denied (Nov. 18, 2013) (dancers are employees). 

FLSA COLLECTIVE ACTION ALLEGATIONS, 

56. Plaintiff seeks to bring her claims under the FLSA on behalf of herself and 

all. other similarly situated workers of Defendant who worked in any week as an 

independent contractor (or otherwise not classified as an employee) in three years 

immediately preceding the date on which this action was filed and continuing thereafter 

through the date on which final judgment is entered, Those who file a written consent 

will be a party to this action pursuant to 29 U.S.C. § 216(b). ("ELSA Class"). Plaintiff 

seeks unpaid minimum wages, unpaid overtime, liquidated damages, court costs, and 

attorneys' fees on behalf of the FLSA Class, 

57. Plaintiffhas actual knowledge that Class Members have also been denied 

overtime pay for hours worked over forty hours per workweek and have been denied pay 

at the federally mandated minimum wage rate, That is, Plaintiff worked with other 

dancers at Defendant's establishments, As such, she his first-hand personal knowledge 
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of the samepay violations throughout Defendant's multiple establishments. Furthermore, 

other exotic dancers at Defendant's various establishments have shared with her similar 

Pay violation experiences as those described hi this complaint 

58. Other employees similarly situated to the Plaintiff work or have worked 

for Defendant's gentlemen's club, but were not paid overtime at the rate of one and one-,  

half - their regular rate when those hours ' exceeded forty hours per workweek. 

Furthertriere, these same employees were denied pay at the federally mandated minimum. 

wage rate. 

59. Although Defendant permitted and/or required the Class Members to work 

in excess of forty hours per workvveek, Defendant has denied the/11bl' compensation for 

their hours worked over forty, Defendant has also denied them full compensation at the 

federally mandated minimum wage rate. 

60, The Class Members perform or have performed the same or similar work 

as the Plaintiff. 

61, Class•Members regularly work or have worked in excess of forty hours 

during a workweek. 

62. Class Members are not exempt from receiving overtime and/or pay at the 

federally mandated minimum wage rate under the FLSA. 

63. As such, Class Members are similar to Plaintiff in terms of job duties, pay 

structure, misclassification as independent contractors and/or the denial of overtime and 

minimum wage. 

64. Defendant's failure to pay overtime compensation and hours worked at 

the minimum wage rate required by the FLSA results from generally applicable policies 

or practices, and does not depend on the personal circumstances of the Class Members. 
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65. The experiences of the Plaintiff, with respect to her pay, and lack thereof, 

is typical of the experiences of the Class Members. 

66. The specific job titles or precise job responsibilities of each Class 

Meniber does notprevent collective treatment. 

67. All Class Members, irrespective of their particular job requirements, are 

entitled to overtime compensation for hours worked in excess of forty during a 

workweek, 

68. All Class Members, irrespective of their particular job requirements, are 

entitled to compensation for hours worked at the federally mandated minimum wage rate. 

69. Although the exact amount of damages may vary among Class Members, 

the damages for the Class Members can be easily calculated by a simple formula. The 

claims of all Class Members arise from a common nucleus of feats, Liability is based on 

a systematic course of wrongful conduct by the Defendant that caused harm to all Class 

Members. 

70. As such, the class of similarly situated Plaintiffs is properly defined as 

follows: 

The Class Members are all of Defendant's carrot and former exotic 
dancers from any time starting three years before this Complaint was 
filed up to the present. 

NORTH CAROLINA WAGE AND HOUR ACT (NCWHA) CLASS ACTION 
ALLEGATIONS  

71. Plaintiff also seeks to represent a class of individuals under Fed. R. Civ. P. 

23(b)(3), for back wages and liquidated damages under N.C. Gen. Stat, §§ 95-25.6, 95-

2222, and 95-25,24al) ("NCWHA Class"). The NCWHA Class consists of all dancers 

at Defendant's club at any time in the two years prior to the initiation of this action 

15 
Case 5:14-cv-00348-F Document 1 Filed 06/13/14 Page 15 of 23 

Case 5:15-cv-00438-D Document 12-2 Filed 10/20/15' Page 16 of 32 

JA000089 

Appeal: 16-2036      Doc: 13            Filed: 10/19/2016      Pg: 92 of 208



continuing through the present that did not receive their wages when those wages were 

due. 

72. The individuals in the Class are so numerous that joinder of all individual 

members is impracticable, Although the precise number of such individuals is currently 

known but to Defendant, Plaintiff believes that the number of individuals that worked at 

Defendant's club as dancers in the last two years is well in excess of 40 dancers. 

73i There are questions of law and fact common to the Class that predorninatd-

over any individual questions solely affect individual members, including, but not limited 

to: 

A, Whether Defendant violated the FLSA or the NCWFIA by classifying all 
its dancers as independent contractors as opposed to employees and not 
paying any wages; 

B. Whether the monies given to dancers when they performed dances Is 
properly classified as a gratuity or a service fee; 

C. Whose property the monies given to dancers when they perform dances is; 

D. Whether Defendants unlawfully required Class Members to split their tips 
with Defendant; • 

E. The amount of damages, restitution)  and/or other relief (including all 
applicable civil penalties, liquidated damages, and injunctive/equitable 
relief) Plaintiff and Class Members are entitled to; and, 

F, Whether Defendant should be permanently enjoined from continuing to 
miselassify, and in turn, refusing to pay• minimum  wages to the Class 
Members, 

74. Plaintiff's claims are typical of those of the Class. Plaintiff j like other 

members of the Class, was misclassified as an independent contractor and denied her 

rights to wages and gratuities under the FLSA and the NCWFL4. The misclassification of 

Plaintiff resulted from the implementation of a common business practice which affected 
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all Class Members in a similar way, Plaintiff challenges Defendant's practice under legal 

theories common to all Class Members. 

75, Plaintiff and the undersigned counsel are adequate representatives of the 

Class. Given Plaintiff's loss, Plaintiff has the incentive and is committed to the 

prosecution of this action for the 'benefit of the Class, Plaintiff has no interests that are 

antagonistic to those of the Class or that would cause her to act adversely to the best 

interests of the Class. Plaintiff has retained counsel experienced in class action litigation 

and wage and hour disputes. 

76. This action is maintainable as a class actionunder Fed, R. Civ.k. 23(6)(1), 

23(b)(2), and 23(c)(4) because the prosecution of separate actions by individual members 

of the Class would create a risk of inconsistent or varying adjudications with respect to 

individual members of the Class which would establish incompatible standards for 

Defendant and similar companies. 

77. This action is maintainable as a class action under Fa R. Civ, P. 23(b)(3) 

because questions of law and fact common to the Class predominate over any questions 

affecting only individuals members of the Class and because a class action is superior to 

other methods for the fair and efficient adjudication of this action. 

FIRST CAUSE OF ACTION 
Violation of the FLSA—Collective Action 

(Failure to Pay the Statutory Iffinimum Wage and Overtime 

78. Plaintiff incorporates all allegations contained in the foregoing paragraphs. 

79. 29 U.S.C. § 216(b) allows Plaintiff to assert FLSA claims on behalf of 

herself an all other employees similarly situated. Plaintiff asserts this claim on behalf of 

herself an all similarly situated employees in the Class defined above, who worked for 
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Defendant at any time from the date three years prior to the date the Complaint was 

originally filed continuing through the present. All requirements for a collective action 

are met 

80. 29 U,S.C, § 206 requires Defendant pay all employees the minimum wage 

for all hours worked. 

81. 29 U.S.C. § 207 requires Defendant pay all employees at a rate at least 

equal to one and one half times their regular rate for all hours worked in excess of forty 

hours per week. 

82. Defendant failed to pay Plaintiff and the Class Members the minimum 

wage or overtime, or any wages whatsoever, In fact Defendant actually requires that 

Plaintiff and Class Members actually pay it in order to work 

83. ' Defendant failed to pay Plaintiff or any other dancer minimum wages 

throughout the relevant period because it misclassified them as independent contractors. 

84. The amounts paid to Class Members by customers in relation to dances 

performed were tips, not wages or services fees. These monies were not the property of 

Defendant, The entire amounts collected from customers in relation to dances performed 

by Class Members were not made part of any Defendant's gross receipts at any point. 

85, As a result, the amount paid by Plaintiff and Class Members in relation to 

dances were tips, not wages or service fees, and no part of those amounts can be used to 

offset Defendant's obligation to pay Class Members or Plaintiff the minimum wages due. 

86, Further, no tip credit applies to reduce or offset any minimum wages due. 

The FLSA only permits an employer to allocate an employee's tips to satisfy a portion of 

the statutory minimum wage requirement provided that the following conditions are 

satisfied (I) the employer must inform the tipped employee of the provisions of 29 
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U.S.C. § 203(m); and (2) tipped employees must retain all the tips received except those 

tips included in a tip pool among employees who customarily and regularly receive tips. 

87. Neither of these conditions is satisfied. Defendant did not inform Plaintiff 

or Class Members of the provision of 29 U.S.C. § 203(m) nor did Plaintiff and Class 

Members retain all of their tips. Instead, Defendant maintained that no dancer was ever 

due any minimum wages due to their classification as independent contractors. The 

dancers, in tum, were paid nothing. 

88. Based on the foregoing, Plaintiff and the Class Members are entitled to the 

full statutory minimum wages and overtime as set forth in 29 U.S.C. §§ 206 and 207 for 

all periods in -which they worked for Defendant. 

89. Defendant's conduct in misclassifying dancers like Plaintiff and Class 

Members was willful and done to avoid paying them minimum wages, overtime, and 

other benefits that they were legally entitled to, 

90. The ELSA provides that private civil action may be brought for the 

payment of federal minimum wages and overtime together with an equal amount in 

liquidated damages. Moreover, Plaintiff and Class Members are entitled to recover 

attorneys' fees and costs incurred in enforcingtheir rights pursuant to 29 U.S.C. § 216(b). 

91. 29 U.S ,C. § 211(c) provides in relevant part: 

Every employer subject to any provision of this chapter or of any 
order issued under this chapter shall make, keep, and preserve such 
records of the persons employed by him and of the wages, hours, 
and other conditions and practices of employment maintained by 
him, and shall preserve such records for such periods of time, and 
shall make such reports therefrom to the Administrator as he shall 
prescribe by regulation or order as necessary or appropriate for the 
enforcement of the provisions of this chapter or the regulations or 
orders thereunder, 
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92. 29 C.F.R. § 516.2 further requires that every employer shall maintain and 

preserve payroll or other records containing, without limitation, the total hours worked by 

each employee each workday and total hours worked by each employee during the 

workweek. 

93. To the extent Defendant failed to maintain all records required by the 

aforementioned statute and regulations, ,and failed to furnish to Plaintiff and the Class 

Members comprehensive statements showing the hours they worked during the relevant 

time period, it also violated the law. 

94. When an employer fails to keep accurate records of hours worked by its 

employees, the rule in -4Inderson v. Mt. Clemens Pottery Co., 328. U.S, 680, 687-688 is 

controlling. That rule states: 

[Wjhere the employer's records are inaccurate or, 
inadequate, ..an employee has carried out his burden if he 
proves that he has in fact performed work for which he was 
improperly compensated and if he produces sufficient 
evidence to show the amount and extent of that work as a 
matter of just and reasonable inference. The burden then 
shifts to the employer to come forward with evidence of the 
precise amount of work performed or with evidence to 
negate the reasonableness of the inference to, be drawn 
from the employee's evidence, If the employer failed to 
produce such evidence, the court may then award damages 
to the employee, even though the result be only 
approximate, , 

• 
95. The Supreme Court set forth the above standard to avoid allowing the 

employer to benefit by failing to maintain proper records. 'Where damages are awarded 

purivant to the standard, in lid Clemens, "[t]he employer cannot be heard to complain 

that the damages lack the exactness and precision of measurement that would be possible 

bad he kept records in accordance with. . .the Act," Id 
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96. Based on the foregoing, on behalf of the Class, Plaintiff seeks unpaid 

minimum wages and overtime at the required legal rates for all their work during the 

relevant time period, back pay, restitution, damages, reimbursement of any tip splits or 

tip sharing, liquidated damages, attorneys' fees and costs, and any other relief allowed by 

law. 

SECOND CAUSE OF ACTION  
Violation of the North Carolina Wage and Hour Act 

97. Plaintiff incorporates all allegations contained in the foregoing 

paragraphs, 

9S. - North Carolina law requires an employer to pay Its employees on all 

wages and tips accruing to the employee. N.C. Gen. Stat. § 95-25.6. 

99. Defendantwas required to pay Plaintiffs and Class Members for all wages 

at North Carolina's minimum wage rate or the ELSA minimum wage rate, whichever 

results in a higher payment to Plaintiff and Class Members, N.C. Gen. Stat, § 95-253. 

100. Defendant Was also required to pay each employee that worked more than 

40 hours per workweek at a rate of not less than time and one half of the regular rate of 

pay for each hour over 40 per week. RC, Gen. Stat. § 95-25.4. 

101. Defendant intentionally refused to pay all wages due as set forth in the 

preceding paragraphs to Plaintiff and Class Members in violation of the North Carolina 

Wage and Hour Act. 

102. Accordingly,.Plaintiff, on behalf of herself and the Class Members, seeks 

damages in the amount equal to the amount of unpaid earned compensation, liquidated • 

damages, interests, costs, and attorneys' fees, N.C. Gen. Stat. § 95-25.22. 
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DAMAGES SOUGHT 

103, Plaintiff and Class Members are entitled to recover compensation for the 

hours they worked for which they were not paid at the federally mandated minimum 

wage rate or the rate mandated by the NCWFIA, 

104, Additionally, Plaintiff and Class Members are entitled to recover their 

unpaid. overtimenompensation. 

105, Plaintiff and Class Members are also entitled to all of the misappropriated 

tips. 

106. Plaintiff and Class Members are also entitled to an amount equal to all of 

their unpaid wages as liquidated damages. 

107. Plaintiff and Class Members are entitled to recover their attorney's fees 

and costs as required by the FLSA and the NCWHA. 

• JURY DEMAND 

108, Plaintiff hereby demands trial by jury. 

PRAYER 

109. For these reasons, Plaintiff and Class Members respectfully request that 

judgment be entered in their favor awarding the following relief: 

a. Overtime compensation for all hours worked over forty in a workweek at 
the applicable time-and-a-half rate; 

b. All unpaid wages at the ELSA/NM:1A. mandated minimum wage rate; 

c. All misappropriated tips; 

d. An equal amount of all owed wages as liquidated damages as allowed 
under the ELSA and NeWIA; 

e. Reasonable attorney's fees, costs and expanses of this action as provided 
by the FLSA; and 
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f. Such other relief to which Plaintiff and Class Members maybe entitled, at 
law or in. equity. 

Respectfully submitted, 

KENNEDYHODGES, 

By:  is/ David W. Hodges  
David W. Hodges 
dhodges@icemiedyhodges.com  
Fed I.D. # 20460 
Texas State Bar No, 00796765 (will 
apply for admissionpro hac vice) 
711 W. Alabama St. 
Houston, IX 77006 
Telephone: (713) 523-0001 
Facsimile: (713) 523-1116 

LEAD ATIDENEYIN CHARGE FOR PLAINTIFF 
& CLASS MEMBERS 

Of Counsel; 
John A. Neuman 
jneuman@kennedyhodges.eom 
Texas State Bar No. 24083560 (will apply for wimissionpro hac vice) 
Kennedy Hodges, L.L,P. 
711 W. Alabama St. 
:Houston, TX 77006 
Telephone: (713) 523-0001 
Facsimile: (713) 523-1116 

LOCAL COUNSEL: 

is/ Todd Ellis  
Todd Ellis (Fed, LD. # 22039) 
LAW OFFICE OP Tom &az, P.A. 
7911Broad River Road, Suite 100 
Irmo, SC 29063 
Phone: 803-732-0123 
Fax: 803-732-0124 
Email: todd@toddellislaw.com  
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:AO 440.(Rot, 06/12) Sumnionsin 110141ADIton (Pdge 

Civil ActionNo. 5:14-ov-00348 

)1 01311" Ore ,S ,VICE 
(lids section should not be )(Maya the OM": unless required :by Fed 14,0v. F, eg 

This summons for (namereindfulduat aithIlle, (Tansy) 

was received by-me on.(efes) 

CI I personally served the summons onto individual at Vag 

on (date) .; or 

01 I left.the summons at the individutd's residence or'usualrilace o£•abode with (name). 

, a person of suitabfe•age and•diseretion who resides there, 

on (date) ataimailed.s copy to• the indi'vidual's last 'known address; or 

ri I served the summons on (name afinclIvIdua# 

designated by law to accept service of process on behalf of (Hama ofarganleation) 

011 (date,F  or 

TreitS110difie SUltiM0/1s unexecuted because. (4'- 

0 Other ApeciAk.  

Myfees, afe.$ for travel and t .for services, for a total of 0:0.0 

I declare under penalty of perjury thattius information is true. 

Date: 
&I've vienaaPe 

Printehterne 

Server's address 

Additional information-regarding attempted service, ate: 
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UNITED STATES DISTRICT COURT - 
EASTERN DISTRICT OF NORTH CAROLINA 

INTi:W WESTERN DIVISION 

LESLIE HOLDEN on Behalf of herself 
and on Behalf of All Others Similarly 
Situated, 

Plaintiff, 

v. CEVILACTION NO. 5:14-ey-00348 

RALEIGH RESTAURANT CONCEPTS, 
INC., 

Defendant. 

DISCLOSURE OF CORPORATE AFFILIATIONS AND OTHER ENTITIES WITH 
ADIRECT FINANCIAL INTEREST IN LITIGATION 

PURSUANT TO FBI), R Cm. P. 7.1. AND LOCAL CATli. Rum 7.3, (arm. R. QUM, P.12.4 
AM LOCAL CRIMINAL RULE 12.3, 

Leslie Holden on Behalf of Herself and on Behalf ofAll Others Similarly Situated is the 
Plaintiffmakes the following disclosure: 

1. Is party a publicly held corporation or other publicly held entity? 

No, 

2. Does party have any parent corporations? 

No, 

3, Is 10% or more of the stock of a party owned by a publicly held corporation or 
other publicly held entity? 

No. 

1 
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4. Is there any other publicity held corporation or other publicly held entity that has 
a direct financial interest in the outcome of the litigation (Local Civil Rule 7.3 or 
Local Criminal Rule 12.3)7 

No. • 

5. Is party a trade association? 

No. 

6. If case arises out of a bankruptcy proceeding, identify any trustee and the 
members of creditor's committee: 

Not applicable. 

Respectfully submitted, 

KENNEDY}IoDGE8, 

By.  /s/David W. Hodges  
David W. Hodges 
dhodgeakennedyhodges.com  
FedI.D. # 20460 
Texas State Bar No. 00796765 (will 
apply for admissionpro hac vice) 
711 W. Alabama St 
Houston, 'IX 77006 
Telephone: (713) 523-0001 
Facsimile: (713) 523-1116 

LEAD ATTORNEY IN CHARGE FOR PLANTIEF 
& CLASS MEMBERS 

Of Counsel: 
John A. Neuman 

• jnetunan@kennedyhodges.com  
Texas State Bar No. 24083560 (will apply for admissionpro hac vice) 
Kennedy Hodges, L.L.P. 
711 W. Alabama St. 
Houston, TX 77006 
Telephone: (713) 523-0001 
Facsimile: (713) 523-1116 

LOCAL COUNSEL:: 

JO Todd Ellis 

2 
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1 

Todd Ellis (Fed. I.D. # 22039) 
LAW OFFICE OF TODD Erns, P.A. 
7911Broaditiver Road, Suite 100 
Irmo, SC 29063 
Phone: 803-732-0123 
Fax: 805-732-0124 
Email: todd@toddellislaw.com  

3 
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CONSENT TO BECOME A PARTY PLAINTIFF 

Name: Leslie Holden 

1. I consent and agree to pursue my claims of unpaid overtime and/or minimum wage 
through the lawsuit filed against my employer, 

2. I understand that this lawsuit is brought to recover unpaid wages under the Fair Labor 
Standards Act and/or any applicable state laws. I hereby consent, agree and opt-in. to become 
a plaintiff herein and be bound by any judgment by the Court or any settlement of this action. 

3. I intend to pursue my claim individually, unless and until the court certifies this case 
as a collective or class action. I agree to serve as the class representative if the court approves. 
If someone else serves as the class representative, then I designate the class representatives as 
my agents to make decisions on my behalf concerning the litigations  the method and manner 
of conducting the litigation, the entering of an agreement with the plaintiffs' counsel 
concerning attorney's fees and costs, and all other matters pertaining to this lawsuit. 

4. In the event the case is certified and then decertified, I authorize Plaintiffs' counsel to 
use this Consent Form to re-file my claims in a. separate or related action against my 
employer. 

(Signature  /6114 (Date Signed) 7/11/2 013  

Exhibit A 
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Apri12, 2015 

VIA ELPCIRONIC PILING 

Ashley L, Banks, Field Attorney 
National Labor Relations Board. 
Sub Region-11 
4035 University Pkwy Ste 200 
Winston Salem, NC 27106-3275 

• 
RE: Raleighlte,staarant Concepts, Inc. cl/b/a 

The Men's Club of Raleigh 
NLRB Case 10-CA-145882 

Dear Ms. Banks: 

This is the statement of position of Raleigh Restaurant Concepts, Inc, d/b/a The Men's 
Club of Raleigh ("The Men's Club," the "Company" or the "Charged Party') in the above, 
captioned. matter. 

• 
This statement is a summary only and the Board slionkl not consider it a complete 

statement of all hots which relate to this matter. It responds only to- specific allegations 
contained in the Charge and your letter. Please keep in mind that this statement is based on the 
best information available at this time, and we reserve our right to supplement or modify it if we 
discover additional information while this matter is pending before the Boatd. 

' The Charge, filed by Leslie Holden  ("Charging Party"), 'alleges that since on or about 
August 12, 2014, the' Company sought to enforce a waiver of the right to mediate and arbitrate 
employment disputes on a collective basis in violation of Section 7 of the National Labor 
Relations Act ("NLRB", the "Act"), and the Board decisions inD.R. Horton, 257 NLRB No, 184 
(January 2012), and Murphy USA, Inc., 361 NLRB No, 72 (October 2014). 

The Charge should be dismissed on 'several grounds, First, and.  as a threshold matter, 
Charging Party 'vas not an employee of the Company, and therefore is excluded from the 
protections of the Act, Second, naming arguenclo that his. Reid= is an employee, which she 
is not, the Board's holding in AR Ilorton and. restated. in Murphy Ott UM, Inc. has been 
rejected by every Cheek Court that has considered it, and is contrary to Supreme Court 
precedent. 
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A. BACKGROUND 

1. The Men's Club of Raleigh 

The Men's Club of Raleigh is a retail business operating at 3210 Yonkers Road, Raleigh, 
North Carolina, The Company sells food and beverages (both alcoholic and non-alcoholic) in 
the Club. 

The interior of the Club consists of services areas,' each of which includes a bar and 
tables. In addition to the bars, there are dedicated "stages" and private rooms where female 
entertainers perform nude or semi-nude dancing, 

The Club also features a large commercial kitchen- The kitchen supports a mend 
available any time the Club is open. In addition to the bars, service areas and the kitchen, the 
Club also contains administrative areas, and dressing rooms. In order to sell food and beverages, 
the Club has to secure licensing from the State of North Carolina. If the Club does not meet the 
State's requirements, its licenses can be revoked, 

Z. Staffing at the Club 

The Club operates seven days a week. A manager is on duty when the Club is open and 
is responsible for its operations. The Club employs bartenders, wait staff; bar backs, managers 
and security personnel, 

In addition to the employees, female entertainers perform at the Club under contract, 
Charging Party was one of the female entertainers who sporadically performed at the Club, As 
set forth below, entertainers are not employees of the Company, 

3. The Role of Entertainers in the Itutill Bu shiess 

Entertainers at The Men's Club contract to dance semi-nude or nude. This provides a 
draw to attract customers to the Club. The presence of entertainers distinguishes the Company 
from other bars and restaurants. It is a unique characteristic and appeals to many customers who 
then come into the Club andbuy food and drink. 

The use of entertainers at the Club is known as a "draw item", which is common in the 
retail business, A common draw in the food and restaurant business is to feature live music, 
popular musical performer can bring customers to a bar or club where the customers then spend 
money on food and alcohol. Entertainers serve the same purpose, 
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4. Entertainers Perform Under Contract with the Club as Tenants, NotEmployees 

Entertainers at the Club have no employment relationship with the Company, Rather, 
they perform pursuant to a contract between each dancer and the Club, as landlord and tenant. 
The contract takes the form of an Entertainment Lease. 

The Lease satisfies the legal requirements of a contract and is common in the industry, 
The Lease as used at the Club, or one identical in all relevant aspects, has been in place since 
about 2008, E.,ntertainment Leases expire yearly, or earlier if the entertainer does not perform. for 
two consecutive months, 

Ms. Holden signed the Entertainment Lease on March 2Z 2012 and again on January 22, 
2013. See Attachment 1, for  a copy of the lease signed by Charging Party, The Lease she 
entered into establishes an independent contractor relationship in all respects: 

• The Club agrees to provide the entertainer with an environment in which to dance, The 
Club is required to provideir stage area and other areas in which the dancer can perform, 
us well as uaio  fox use on the premises, lighting, and dressing room facilities, In 
exchange, the entertainer pays the Club a rental fee. The rental fee is Bet forth in the 
entertainment lease, based on the number and the type of performance, not on the time 
spent performing. See Attachment 1, p. 2. 

• The Club does not pay the entertainer for her services, the customer does. Entertainers 
are paid charges directly from customers M. return  fox dancing. The charge depends on 
the nature and length of the dance, Performers also receive tips from customers. See 
Attachment 1, p.2. 

• As such, the lease provides that the entertainer agrees to "be exclusively responsible for, 
and. shall pay, all federal, state and local taxes and contributions imposed upon any 
income earned by entertainer while performing on the premises,..." See Attachment I. 
Page 3, 

• There are virtually no r-strlations an the dancer beyond that she obey the law. The Club 
retains no control over how site performs as an entertainer. Indeed, the Lease provides, in 
Section 7: "The Club has no right to direct or control the nature, content, character, 
manner or means of Entertainer's 'entertainment services' or her performance.' See 
Attachment 1, page 2. 

• Nor are there any requirements by the Club that the entertainer dance for any particular 
customer, It is entirely up to the dancer to decide whether she will dance for a customer. 

• Entertainers who perform at The Men's Club also perform at other clubs, including other 
clubs in the Raleigh area. In tact, some trawl as far as Charlotte to work, The Lease 
coittOn• an explicit non-exclusivity clause, which states: 93y entering into this Lease, 
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entertainer is not limited to performing only Dale Club's premises. Entertainer is free to 
perform her entertainment activities at other businesses and at other locations," Sec 
Attaalmient .I, page 1, 

• The Company does not have the authority to demand or control attendance in the Club by 
entertainers, nor does it try to exercise such authority. By contract, the entertainers set 
their performance schedules subject only to available space. The Lease states, 
"Entertainer shall select, at least one week in advance any and all days That she desires to 
perform on the premises during the following week and the Club shall make the leased 
portion of the premises available to entertainer during those dates and time subject only 
to space availability". See Attachment p. 7. 

• Nor does the Company have the authority to discipline entertainers under the Lease, As 
with any sound contract, however, it does provide for termination and breach, If either 
party is in material breach it may terminate the contract within 24 hours' notice, See 
Attachment .I, p, 3. 

In sum, entertainers are not subject to day-to-day control by the Company The Lease 
acknowledges the patties' relationship clearly, as it states: 

The parties acknowledge and represent that the business relationship created between 
the Cfub and Entertainer is that of landlord and tenant for the joint and non4xclus1ve 
leasing of the Premises (meaning that other entertainers are also leasing portions of the 
Premises,  at the same time), and that this relationship is,  a material (meaning significant) 
part of this Lease.... 

See Attachment 1, p. 2, 

Moreover, the practical application of the Lease is consistent with its language at the 
Men's Club. There is no evidence thatihe contract is any way a shear. In short, the terms of the 
lease control the relationship between entertainers and the Club. 

5, The Mandatory ArhitrationProvision and the Class Action Waiver 

The Lease includes a section entitled, "Arbitration of Class and Collective 
Actlons/Attomey Fees and Costs". See Attachment 1, p. 5. Under this provision, the Entertainer 
agrees that any and all controversies between the entertainer and the Club "shall be exclusively 
decided by binding arbitration". In addition, The Lease also *hides a section entitled, "Class and 
Collective Action Waiver", See Attachment 1, p. 6 Under this provision, the Enteatainer agrees 
that any and all claims and disputes between she and the Club will be brought individually, and 
That she will not seek class or collective action treatment. 

On Tune 13, 2014, Ms, Holden filed a collective and elms action, allegingthat The Men's 
Club violated the Fair Labor Standards Act C`FLSA"), The Company filed a Motion to Dismiss 
and/or to Stay and. to Compel Arbitration and a Motion to Diamiss all Class and Collective 
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Action Allegations, based on the clear language in the Entertainment Lease which. Ms. Holden. 
executed. On November 20, 2014, fudge lames C. Fox, Senior United States District Judge, 
issued an Order which, inter alia, allowed. the Company's motion to compel arbitration and 
stayed the civil court proceedingpending arbitration. 

B. ARGUIVLENT 

1. The Charging Party is Not an Employee Covered by the Act 

Section2(3) of the Act defines employee status and reads, kapott "The term "employee" 
shall  not include—any individual having the status of independent contractor..," Thus, in any 
charge alleging an employee was subject to annnfair  labor practice, establishing employee status 
is a thteshold issue. It is axiomatic that independent contractors are not employees and thus are 
excluded from the protections of the Act. St, Joseph.brew-Prea, 345 NLRB 474 (2005), 

The Board has addressed how it will analyze Independent contractor status issues in 
various decisions over the years, In The Arizona Republic, 349 NLRB 1040 (2007), the Board 
set out several factors which weigh in determining independent contractor status. These include: 

• Lack of control by the supposed employer; 
• The contractor providing the tools necessary to provide-the work; 
• Little company supervision; 
• The parties intent; 
• The contractor's worknot being an integral part of the company's business 
• The skill level of the work, and 
• Whether the company performed similar work. 

In evaluating independent contractor status, the Board also speoificailytakes into account the 
entrepreneurial discretion possessed or risk assumed by the individual, American Guild of 
Variety Artists (Harrah's Club), 1761V1103 580 (1969), remanded on other grounds, 446 .?..2d 
471 (P Cir,1971), 

a. Control 

Applying the above-stated standards to the instant case demonstrates that Ms. Holden is 
an independent contractor, and not an employee of The Men's Club. ' As set forth above, the 
Club exercises no control over the entertainers' actions, and provides little, ff 'any, supervision, 
The Club does not set schedules, nor does it determine when and how much entertainers wish to 
perform. In fact, the only "rules" to which an. entertainer is subject is not to damage property, to 
act in a safe fashion and to not violate the law, Beyond this minimal pn,seription the dancer is 
on her own. In fact, the Club does not have any disciplinary authority over the entertainers. 
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h. Skills 

Entertainers come to the Club as accomplished. performers. They alreadypovess the 
skills necessary to perform, Individuals may disagree as to the value of the performance, as 
individuals may also disagree as to the value of particular musical genres, but there is no 
question_ dancing is a distinct art, and one which requires stage presence, athleticism, knowledge 
of-the audience and communication. abilities, In short, these performances require ahigh level of 

e. The Parties' Intent 

There is also no question the parties intended to create a landlord-tenant relationship, 
rather than. an employer-lemployee 'relationship. Ey the very terms of the Lease, the entertainer is 
an independent contractor, and one who pays her own. taxes, provides her own costumes, and 
chooses her own  dance .stYle. The  language  in the Lease explicitly states, more than once, that 
entertainers are not employees. It says: 

The parties acknowledge and represent that the business relationship credited 
between the club and entertainer is that of landlord and tenant for the Joint and 
nonexclusive leasing of the premises .,,and that this lease shall not be interpreted 
as creating an employer/employee relations*, 

d. Entrepreneurial Control 

Further, unlike employees, the entertainers have entrepreneurial control over their 
compensation, Flow much or how little money a dancer makes is completely within her control. 
They decide whether they-wish to perform, which customers they decide to dance for, how many 
dances they perform, and when. Nor does the Club "pay" the entertainers in any way, nor do 
theyxeceive any benefits that the Club employees receive, 

e. Different Work 

Finally, the entertainers and the Club are it different businesses. The Club is in the 
business of selling food and drink, and it contacts with entertainers as live entertainment to 
attract patrons. The entertainer, on the other hand, is inthe business of performing. They do not 
have to perform in this particular venue, They are free to dance at an. establishment which Is 
different from, and in a different business than the Company. Moreover, none of the entertainers 
who perform. at-the Club are employees, 

2. The Board Has Consistently Reld That Individuals in. the Entertainment Industry, 
Like Charging Party, are Independent Contractors 

The Board has long held that individuals who control their own earning potential, who 
have complete control of their work schedules their day-to-day work, are independent 
contractors, and thus are not covered by the Act, For example, in Pennsylvania Academy of the 
Fine Arts, 343 NLRB 847, 847(2004), a labor organization sought to represent the models who 
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contracted with an. arts school for art classes. Shriller to the instant case, the models in that case 
signed contracts, chose how often and when. they worked, were free to undertake other modeling 
jobs, were not subject to discipline and received pay by the job, not as a wage or by the hour. 
further, the Board noted That the parties' contract, "explicitly reflects each participant's 
understanding that the models are independent contractors". The models were excluded from 
coverage under the Act. 

In cases where performers or entertainers have control of their pertermances—as 
opposed to the Company's they contract -with—the Board has consistently found independent 
contractor status, Fox instance, InAmerlean Guild of MusicalArtists, 157 NLRB 735 (1966), the 
Board affinned the trial examiner's decision that two ballet dancers were independent 
contractors -where the ccanpanyhad little control or supervision as to how dancers danced roles 
inrehearsal or in actual performances, and, like the instant case, where the dancers moiled their 
own costumes, 

In Strand AK Theatre, Inc., 184 NLRB 667 (1970), the Board found that a husband and 
wife entertainment duo (the wife serving as an exotic dancer) were independent contractors 
because they controlled content ofperformances and were responsible for entertaining audiences. 
In that ease, the theatre supplied only theatre stage, music, and lights. The Board took into 
account that the Charging Parties controlled "the manner and means" of performing work. The 
same is true inthe instant case. 

Similarly, in. Comedy Stare, 265 NLRB 1422 (1982), comedians were found to be 
independent contractors where they controlled their own content, order, and style of 
presentations and supplied their own props, costumes, and music, The club's owner sometimes 
made suggestions to comedians about performances but the suggestions were• not always 
followed. 

Finally, in Children's, Miracle Network, 31-CA-25115 (Div. Advice Dee. 12 2001), the. 
Division of Advice found that musical acts for a telethon were independent contractors, where 
the musicians determined the songs to play, what order they should be played, the manner to 
perform them. The fact that the company provided .stage and background equipment yielded to 
the fact that the musicians supplied their own instruments. Also, the musicians did not have to 
work exclusively for company and did not receive fringe benefits or workers' compensation 
benefits. Finally, like here, the musicians assumed entrepreneurial risk—in that case based on 
whether the lump sum fee they were paid eximied their costs.. 

This authority buttresses the Company's assertion that the entertainers at The Men's Club 
are independent contractors, both by the explicit terms of their Lease, and by the manner in 
which the Club utilizes their services. In light of this overwhelming support, the Charge should 
be dismissed, 
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2. Assuming Argrfendo that Entertainers are Employees, the Mandatory Arbitration 
Agreement and Class Action Waiver Is Lawful Under the Act 

Even if one were to assume that Ms. Holden was an employee at The Men's Club, which 
she was not, the Company's decision to enforce an arbitration agreement and class action waiver • 
in her case was not unlawful under Section 7 of the Act 

This is not a typical toff& labor practice case that can be decided in a vacuum of 
National Labor Relations Board ("Board" or "NLRB") precedent. Rather, it is a proceeding that 
brings into question the jurisdiction of the Board to act in a matter Congress has chosen to 
regulate through another statute, namely, the Federal Arbitration Act ("FAA'), 9 U.S.C, § 1, et 
seq, Four recent decisions of the United States Supreme Court have established the broad 
preemptive sweep of the FAA. These,  decisions by the High Court mandate that arbitration 
agreements be enforced according to their terms, and they reject the application of other state and 
federal statutes to arbitration agreements in the absence of an express "congressional eminent/9  
to override-the FAA. 

The NLRA does not override the FAA, The Supreme Court, as well as the Second, Fifth, 
Eighth, Ninth and Eleventh Circuits have explicitly or implicitly rejected the Board's position 
that class action waivers violate the Apt, Indeed, the Fifth Circuit denied enforcement of the 
Board's decision in AR, Horton, Inc, and Michael Cu* 357 Nall No. 184 (2012). Oa 
October 28, 2014, the Board issued Murphy Oil, 361 NLRB No. 72 (2014), in which a bare 
majority with two dissents reaffirmed DI. Horton, Like DR. Horton, the rationale in Murphy 
Oil is flawed-and is inconsistent with, the mandate of the FAA, It should not be relied upon in 
this case, 

The Board does not have juriscliotionto End The Men's Club Entertainment Lease, which 
includes a class action waiver, violates the Act As noted by member Misciroarta in his Murphy 
Oil dissent, "nothing reasonably supports a conclusion that Congress, in the NLRA, vested the 
Board with authority to dictate or guarantee how other courts or other agencies would adjudicate 
non-NLRA legal. claims, whether as `class actions,' polIeetive actions,' the `joinder of 
individual claims' or otherwise." .(d. at 23, 

InAmerican Express Co, v. Italian Colors Restaurant, 133 S Ct, 2304 (2013), which was 
issued after the Board's decision in AR, Horton, the Supreme Court held that a class action 
waiver must be enforced according to its terms in the absence of a "contrary congressional 
command" in the federal statute at issue. Id at 2309; see alsoCompueredit, 132 S.Ct, 665 
(2012), at 669 (also issued after the Board's clecisioninDA Horton). The Supreme Court has 
further held that a class action waiver is not invalidated by the so-called "effective vindication" 
doctrine, which originated as dictum in Mitsubishi Motors. Corp, v, Soler Cluysler-Plymouth, 
Inc., 473 U.S. 614 (1985), American express, 133 SA, 42310, 

Under Concepcion, CompuCredit, Marmot Health Care etr, V. Brown, 133 & et 
1201(2012), and American Express, the validity of the Company's Entertainment Lease and. 
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arbitration mandate and class action waiver contained therein must be determined under the 
FAA, not under D,R. Horton or the NLRA.. Rather, in. construing the broad reach and 
preemptive effective of the FAA the Supreme Court has belch 

• The FAA reflects an "emphatic Agreement in favor" of arbitration, Enacted in 
1925, the FAA places arbitration. agreements on the same footing-  as other 
contracts and declares that such agreements "shall be valid, irrevocable, and 
enforceable, save upon such grounds as exist at law for The revocation of any 
contract." 9 U.S.C. § 2. The FAA "reflects an emphatic federal Agreement in 
favor" of arbitration. rpma, LLP V. Cocchi, 112 S,Ct, 23, 25 (2011)(intemai 
citations omitted). As the Supreme Court has emphasized, arbitration agreements 
are to be read liberally to effectuate their purpose, Moses II; Cone Mem't v.. 
Mercury Constr. Co., 460 U.S, 1, 23 (1983), and are to be "rigorously enforced," 
Perry v. Thomas, 482 U.S. 483, 490 (1987)(internal citations omitted). 

• Arbitration agreements, including Those containing class potion waivers, are 
enforceable in accordance with their terms, "The FAA reflects the fimdamental 
principle that arbitration is a matter of contract." Rent-A-Center, gres4 hp% v. 
Jackson, 561 U.S, 63, 67 (2010)(internal citations omitted). As such, courts are 
primarily charged With The responsibility to enforce arbitration agreements in 
accordance with their terms so as to.give effect to the bargain of thepardes. See, 
e.g,, CompuCredit, 132 S,Ct. at 669 (The FAA. "requires courts to enforce 
agreements to arbitrate according to their terms"); Marmet, 132 S.Ct, at 1203 
(internal citations omitted) (The FAA 'requires courts to enforce the bargain of 
the parties to arbitrate"). As arbitration_ is a matter of contract, the parties to an. 
arbitration agreement can agree to waive class atbitration. Stolt-iVidsen S. A. v. 
iinimalFeeds Intl Corp,, 559 U.S, 662, 683 (2010) (The parties to an arbitration 
"may agree to limit the issues they choose to arbitrate," "may agree on [the] rules 
under which any arbitration will proceed," and "may specify With whom they 
choose to arbitrate their clisputes")(internal citations omitted). Indeed, as the 
Supreme Court recently observed when holding that a. state law requiring parties 
to submit to class arbitration was preempted. by the FAA', a state law requiring 
parties, in contravention of their arbitration agreement, to "shift from bilateral 
arbitration to elms-action arbitration" results in a 'fundamental" change  to their 
bargain and is Inconsistent vvith the FAA." Concepcion, 131 S.Ct, at 1748-1751 
(internal citations omitted). 

• Arbitration agreements involving federal statutory rights, including those 
containing class action waivers, are enforceable "unless Congress itself 

evinced an intention." when enacting the statute, to "override" the FAA 
mandate by a clear "contrary congressional command,"  AVICriCat) Express, 133 
S.Ot., at 2309; Mitsubisk 473 U.S. at 627(internaI citations omitted). The 
Supreme Court has consistently held that partied may agree to arbitrate claims 
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arising under federal statutes. See, e.g, Mitsubishi, supra, 473 U.S. at 627, As 
long as the orbital forum affords the parties the opportunity to vindicate any 
statutory rights forming the basis of their claims, the parties will be held to their 
bargain to arbitrate. CompuCredlt, 132 S,Ct. at 671 ("So long as the guarantee 
[of a federal statute's civil liability provision]--the guarantee of the legal power 
to impose liability—is preserved," The parties remain free to enter into an 
agreement requiring the arbitration of their statutory rights). However, it when 
enacting a federal statute, "Congress itself has evinced an intention to preclude a 
waiver of judicial remedies for the statutory rights at issue," then such, statutory 
rights cannot be subjected to arbitration and the FAA's mandate to enforce 
arbitration agreements according to their terms is thereby overridden by a 
contrary congressional command. Mitsubishi, 473. U.S. at 628; American 
Express, 133 S.Ct. at 2309, "If Congress did intend to limit or prohibit [the] 
waiver of a judicial forum for apartioular claim, such tatintent 'will be deducible 
from [the statute's] text or legislative history' or "from an inherent conflict 
between arbitration and the statute's underlying purpose." Shearson/American 
&press, McMahon, 482 U.S. 220, 226 (1987), quoting Mitsubishi, 473 
U.S. at 627, 632637, However, any expression of congressional intent in this 
regard must be clear and imequivocal, See, e,g, Compueredit,132 S,Ct,at 673 (If 
a statute "Is silent on whether claims under [it] can proceedin. aft arbitr[alj foram, 
the FAA. requires the arbitration agreement to be enforced according to its 
terms"). 

a Employment arbitration agreements fall within the ambit of the FAA and are 
enforceable on the same terms as other arbitration aereenamts. The FAA 
encompasses employment arbitration agreements, Including those containing class 
action waivers. Circuit CIO; Stores, Inc. v.. Adams, 532 U.S, 105, 118 (2001). As 
the Supreme Court affirmed in Gilmer v. intenvtatalohnson Lane Corp., 50D U.S. 
20, 32-33 (1991),where it enforced an arbitration agreement involving a claim 
priming  -under the Age Discrimination in Employment Act; the FAA requires such 
a result even if there may be "unequal bargaining power between employers and 
employees" and even. if "the arbitration could not 'go forward as a class action." 
As to this latter point, the Supreme Court in Gilmer recognized that a class action, 
as set forth in. the Federal Rules of Civil Procedure, is simply a procedural device 
which, as the Rules Enabling Act, 28 :U,S.C. § 2072(b), makes clear, cannot 
"abridge, enlarge or modify any substantive right"—and canbe, like the choice of 
a judioial forum, waived, 

As these principles attest; the FAA recognizes the rights of parties, -whether they are 
employers or employees, to enter into arbitration agreements, including the right to fashion the 
procedures under which an arbitration is to proceed. The FAA farther mandates that arbitration 
agreements bo enforced according to their terms anless There is a. clear congressional command 
to the contrary. Indeed, there is nothing in the NLRA. itself or its legislative history that would 
even suggest that Congress sought to "override" the FAA's mandate and preclude an employee 
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front waiving his or his procedural right to file a class action • when agreeing to arbitrate 
employment-related claims. 

The Board's holding in Al, Horton and Murphy og Inc, violates the mandate of the 
FAA. -that arbitration agreements — including those with class action -waivers — be enforced 
according to their  terms absent an explicit congressional mandate to the contrary, No such 
mandate exists here, 

In sum, the Company requests that the Charge be dismissed due to the fact that Ma. 
Holden was never an employee of the Company, Even if the Board were to find that she was an 
employee, the Charge should be dismissed due to the fact that the Entertainment Lease did not 
violate Section 7 of the Act, 

Very truly yours, 

JACKSON LEWIS P.C. 

Edward M. Cherof 

EMC/jb 

Attachment 
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%Ili MS CLIJB 
EXIWIA-NIVOUTI.  MASI* 

NOTICE: MS IS A LEGAL CONTRACT, DO NOT 
STON zr MASS Yott UNBERSTAND 41Z 0:0` 
IMO, ANY NeGOTIATED CHANGES TO THIS 
CONTRACT MOM) DE INTITALTD DT DOTE 
PARTIEN IN MI NIAEDINS =NWT NOT TO 
TOE NtOMFICATIONS. w SUGGEST TOO 
DEMO/ SIGNING MS CONTRACT, 'WUHAN% IT 
liEVIEWED DT AN ATTORNEY, ACCOUNTANT, Mt. 
OTBERTEASON OE TOUR Caviar. 

This Potertainment X:reate (reterres1 to ss 'Tiease") is entered 
into by the "Club" and "Entertainer" for die leasing of 
certain. portions of the 'Troll:see The "Ckibr the 
'Entertainer." and the "Premise*" are identified on the last 
page offing Lease. 

rCEPOSE, OE ntA,911: 
The Club or: taboo a bar on fire Preinfors, and Entowtabrer, 
who is engaged in the independently estaltibired trade of 
professional exotic dance entertainment, desires to lease on 
the Clubjointly together with other .tbuilar *erbium and 
span.the terms containedin this tease, the-right to use certain 
areas of the Enmities for activities raged to the ptesentetios 
of live sankuncle rmdiornude dance entertainomotto the ad* 
public. 

OE LEASE=  
Club aid Entertainer avert as follow 

1. leasing of Premises. Enteresincr leases from thp.Club 
the right during nortasi business hours to Jointly-, along 
With other anterMinsn, use the stage meta and =Min.' 
othmTbritene °VW Premises desigentedbY the Club for 
the performing of ltva serntiontio and/or nada Ranee 
entertahnuent (as permitted by law) andtelnindantivilies, 
open the terms and maims contsined in this Lease. 
This Lease beghureclay, and ends on the earlier ot 

A. lismary31,2014; , 

E..A.tondate as provided for hiparagraph 

biotallasbanding the brogan, In the event that this 
Lease Is not terminated as provided for is paragraph lg, 
and skald the 'Eretertabier continue to pm:3nm at the 
Club after sanity 31, 2014, wifkort the omoution of a 
new lease, then the teem of thitMease shall. centime to 
Went atiaperfonnence Iota teatime as anew lease is 
executed between the-Erterteiner and the Mb. Upon 
execution of anevr lease this Lease eball *earn= 

2. Club's Obligations. The Club alai: 

A, Provide be-Entertainer, atfoe Club's expense, musk 
Pagel of7 t vN.C, 07,06.11)  

for use OA the trembres, lighting; and dressing room 
fealties; 

E. Pay any and all copyright fees doe relallve :to The 
music used on the Premises; and 

C. Advertise lire business in a anatoseaniay reasonable 
manner for the benefit of both Inter/ohm and The 
Club. This &errant however, prohibit Entertainer 
ROra advertising her services outside of the Club is 
any manner or Ultras she st desires, Utertainer • 
dal not, however, hi any opker advertising, Utilize 

• the Mae, ideality, trade duos, trademarks, service 
rugby or "logos" of the Mb, 'whhout having first 
obtained the vvritten sonwal of the club tar molt 

3. giabieasing. Thin Leaso is acknowledged to be personal 
In nature. This rearms that Entertainer has no right fo 
tfablease or to assign any of her xighti or obligations to 
this Lease:to any other person:without either the express 
watea Emma of the Club or without at least twenty-
thur hying prior notice to the Chat Rollover, if 
Entertainer is* anytime 'unable to *Maar contractual 
obligations, Entertainer Us the right to substitute the 
services of any licensed (if legally required) entertainer 
wholes also enteredinto ariEnterisimentatase sail the 
Club, Any such substitution shall not, howeve4 relieve 
Entertainer of the rent, lost rent olierge =Nor =Iraqi 
damage obligations as contained in this Lease if her 
substitote entertainer fails to many etas,  fees due,  as 
Arendt ofthe su'bstitute's lease obligations, . 

4. Nott-Exedoolvitsy, Ey entering Into ibis Leese. 
Entertainer is not limited to pesztorming only on the 
Club's Tourism Entertainer is free to psrthrui  bar 
eatetaisment aotivitica at other businesses sod at other 
locations. 

)Ise of rialtos, Entartainer agrees to: 

X,,entann seminude ("topless") and/or nude dance 
entertalument (aspermittedby law) at the Premises; 

E. At all times conduct herself es.' a. professional 
entertaimeg 

C, Obtain, keep in ihllfmae awl effect, saloon in her 
possession et ell times while she is on the Tramline 
and available for inspection: as may be regained by 
law, any and all required looses and/or permits. 
Pathan of Entertainer to have in her passe:don a 
respiheilleeese amlfor permit shall notielieve her of 
lierrent obligations as provIdelforintle Lease; 

I). Not violate any federal, state, or local laws ar 

Case 5:15-cv-00438-D Document 12-4 Filed 10/20/15 Page 2 of 11 

JA000119 

Appeal: 16-2036      Doc: 13            Filed: 10/19/2016      Pg: 122 of 208



governmental logdetlims. if itutertniner violates 
any sooli laws or regulations, she wilt be reogoaively 
reSpougible for all legal fees, Costs, and fates 
assoadated with. aoy proseerdiana, 
Ntertainer aoknowledgeg, understands and agrees 
That any ccanirat by her whioh is in violation of any 
snit laws or regtdations is beyond the imp of her 
audio* pursuant to this Eerie, and (=saran a 
Intact °Meter= oftbis Lease; 

Maintain accurate,  &AY records of all income, 
including tips, earned while performing on_ the 
)eremites, let accordant with all federal, stata4 and 
lecatentationlawar 

Ir. Some knowledgeable-of Abram; One, and loaal 
laws and. governmental Itgulatituut that apply to 
Nitertainarls ornatuotwhila on dm Premises; and 

G. Pay for any damages she causes to the Prembas 
and/ot to any of the Cinh's personal property, 
furniture, Adam, inventory, stook and/or vim:ma 

6. Cranallanee with Niles. The Club AO have the right 
in impose snap solos um the nee of the Premises by 
Entertainer as the Club drama necessary in, order to 
• tenaurethit 

A. No damage to the Clubbrproperty opens; 

B. Tire Prandges ate used to a aside fashion fn the 
bantaft of old entertainara, pationg, and.othars; and 

C. No ViOlationS Mlle lave occur. 

)Entertainer agent° comply with.aXouolimiles. 

/. Nature of Performances Property aeb 
has no right to trireot or ontrol the nature, content 
cherentar, tamer or means of Nitertainer's 
ontertalament amities or of her parthrinanon. 
Itotertatrier agrees, however, to perforca onalstent with 
the industry standards of a. prothuelonal turntio rave 
entertainer. 

So long as the relaIonabip between. Idatertainar and the 
Club la that of landlord and tenant, Entertainer ulna 
own and retain all intolintrail propeaty rights of her 
entertainment performances, including but not Inaba to 
alt oopyrighta an.d-rtglag of publioity. All of them rights 
became The property of the Club, however If the 
telations14 is ever changed to that of employee and 
employer. 

8. Castrates. Enterbiiiner supply all of her own 
coalmen and wearing apparel, which mast ooreply with 
all applicable laws, The Club shalt ant c•-al in any 
way the choice of caghimea and/or veining append made 

Page 2 or (Rov1iT.C,07.06.11)  

by Entertainer, although the Club expects 
latertainerto appear at all times while clothed M. 
apparel that is consistent •vvith industry standards fur a 
rofeasicaial enbartainei. 

9. Nature of Ensbliunt, Intertalner raderstands: 1) That 
the nature oftbe business operated at the Images la ihttt 
of adult ontertainutong 2) thut she will be subjeoted to 
partial and/or Thu nudity (primarily-  female) and bxpliolt 
langnegs; awl 3) that simony be subjeatedto advances by 
customers, to depictions or paixayols of a aeival nature, 
and to similar types of beta-dor. Entertainer reuregenta 
that Bbels114 rind wilt not be, offeraledby soh °mann, 
belatvio4 depioticom, pratrayals, and language, and That 
she assumes any and all *dm associated with. being 
sulootodto thesematters. 

10. Nivea", Putertainer and. Club acknowledge that 
pritmoy Karl personal Witty are Important mamma to 
.Entertainer: Accordingly, the Club shall rat knowingly 
diacloae to any persons who em not assoelated with. the 
Club, or to any gOVatluftuVul entity, department, or 
agenoy, either the legal name of the }Entertainer, her 
addresa, or her telephone number, except ups prior 
written permission of the Interbainer or as may be 
manilla(' bylaw. 

U. liaterinhuneut Nes, hr consultation with eutertalnere 
who lane apace onibtiPretoises, the allb shall esteb/lab 
a fowl feel br thoprios of certain performances engaged 
in on. the Premises (referred to as lintertabunent 
roe). Entertainer w000 tato charge a customer Ins 
Imo the futeitprice fir any truth pearincoce unless the 
itaitertainer notifies the Club in wriling.of any draw to 
her customers of a. lower amount. In addition, nothing 
contained in this Lew shall limit Entertainer nun 
receiving "tips" trad/or gratuities Ryer-and-above The 
established price tbr each porfounances. 

TER PAltT11 S SP/MCAILY AclaToWLEME  
AND-A01113S 711kT UNTICRTADDinnrr lotus ARE  
NITEIABI, TIE'S ID eatkranIER BUT 411S.  
PATIMT4 LTANDATOItY MAIMS TO Tits 
CUSTOM. AS Tali PRIC93 VOX OBTAININO  
SMVICS 00 A 11311.SCINA.T.. INISEtTAINMENT 
PEERIOIONANCS, • 

12. *slam Itelattoughtn of/lutes. 

A. The parties acknowledge and represent that the 
business relationship created between The Club end 
Iritertainor is that of landlord and tenant for the 
joint and non-ezoluelve lensing' of The 2reieIPCS 
(meaning That other artertainera are also leaning 
portions of the Premises at the mane time), and that 
Ibis telationahip is a .mateaial 041004 
part of this Lease, MS PARTIES SPECEICAILY 
TAIAVOIhr ANY ShaPI,OtrivrEiNT 

Case 5:15-cv-00438-D Document 12-4 Filed 10/20/15 Page 3 of 11 

JA000120 

Appeal: 16-2036      Doc: 13            Filed: 10/19/2016      Pg: 123 of 208



taid ogee that 
ibis Lease-shall not be interpreted as meeting an. 
amployealemployee relational*, ox any mutual for 
employroPO Entertainer nolmowledges and 
repreatats that she is providing no services for arta 
the Clnb, end that the Club does not %maw her ia 
any IVA*. int=a..—MWMMS. 
'MAT TAR CLUE VO1LL NOT .P.A.Y ANY' 
gOURLY VA,3)3 Olt OVECEME MY. 
ADVANCE QE. IttIMBDESE HER. FOR ANY 
BITSINESS ILMATED MEMEL OR PEDVJITEI 

ANY OTATEL Blv/PLOYSE-MAllib  
plIMaing, AND TEAT BAB IS blOT 
MIMED TO RECEIVE AND TEE CLUB  
'SWILL 1,7CIT PEDYME TO HER ANY 
WORITEEM COMPENSATION VauriTs OR 
ANY TINEIVEPLOYMENT INSVEANcE 
EZNEFITS.  

B. The cub and Entertainer tuirnowIedge end 
represent that If Ike relationship Whereat Sena was 
that of employer and employe; fn Club would be 
rewired to collect; and would retain,glk 
Entertainment Foes paid by mamma to 
Entertainer — ENTERTAINER satortoALLY 
ACENOWLEDOING TRA.T IN VB 
CIECOUSTANOB OP Arr 
ExiniDTB,DISOLOVER MU  :COMMA ALL 
ENTERTAINMENT FEES WOTED, BOER 
CONTEACTIIIATLY AND AS A MUTER M 

l3/3.1:138 ARCRIPETY o TEE ant AND 
Womb JOT BB TEM PROPERTY' Olt TES 
ENTERTAINIEt. T4173 PARTIES  
,A-CENOWL/ONS AND ItimuIsfor VAT 
)3zwarnoTors tamaT TO OBTAIN OD  
XCHEP ENTERTAINNTENT MEN El/PEDANT TO 
MS LEASE XS SPECIFICALLY COMMENT 
AND cc/N=010'D IRON TB EtTslEBSS 
RELATIONSHIP OF TAB PAETME DIENGTITAT 
OITLANMORD ANA 7IETANT, 

Under ea employment relstionabip, Entertainer 
wont dbepakl. ortonhourly basis at arate evalto tho 
appileobie Wolk= wage, neducedby any masibma 
"tip oredit" as any be allowed by law. Perment to 
'federal law under United Wes Code Section 20S 
(m) gad itt amordrince with 17orft Carolina shilarles, 
an employer may reduce minimum wage PaYFaanta 
down to, at the tuna this Agreement bet bean 
Prallated, $2.13 per hour as lOng as the lips of the 
employee' bring the hourly Income of to individual 
up to et least the minimum wage rats. 
Entertainer would farther be wilful to retain 'Sips" 
and/or gratuities — inn AO Emtertatiment Peas —
that she may Dolled while porfcaming on the 
Premises, 

Page 3 of7 (BevN.C,D7.06.11)  

The parties additionally acknowledge mid 'represent 
that were the relationship between Mom to be That of 
employer and employee, Entertainer's employment 
would. be "at wilt" (meaning Entertainer could be 
fired at any time without mese and without prior 
notice or 'warning), and that the Cid would be 
entitled to oontrol, among other Wags, 
Entertainer's: 'Pat easel:14o and the hours oftvoriq 
job nespormEolitics; physical presentation (such es 
makemp, hairstyle, eto); costumes and OW wearing 
apparel; work habits; the selection. of her customers; 
the nature, (=tent charade; meteor and means of 
her pert onatioos; anchor ability to podium at other 
locations and for other businesses. Entertainer 
hereby represents that she desires to be able to maim 
the choices of all of thesemettershereelfsodwithout 
the-  control of the Chtb, end the Club and 
Entertainer agceobytimicons of this Lease That all 
molt decisions aro exclusiVelyseservedto the- eontrol 
ofEntertain' er. 

ENTERTAINER PTIRTEMR. s'elacanDALLy  
IDIMIESENTS. MAT SHE DORS NOT OBSIE4 
7'0 PERFORM AS AN Baisetom OP TM 
CLTIR gmact O TBB EMPLOYMENT 
18EIvill AND CONDTNONS btrITINED /N" tern  
EtlE-PARACIRAPE 12E. OCT. RAVIN& 

' DESIREE TO PREVIEW AS A TENANT 
CONSISTENT WEN THE OTSBE PROVLSIobTS  
OP Tp:oxatAgg.  

C, If any court, tribunal, arbitrator, or governmental 
ageney determines, or if Entertainer et my Belo 
contends, claims, or asserts, that the relationship 
between the patties is eornatbing other than That of 
umnorditennot mat that rastertainer is then entitled 
to the payment of wages from the Club, all of Sin 
following shell apply: 

L All Entertainment Fees received by 
Entertainer at anytime she pmformod at the 
club abed be doomed file income and property 
atm Club; 

ii In order to comply with. applimble /axiom and 
'to assure that the Club is not *ugly harmed. 
and Una Entertainer la not urgust3y enriched by 
AA parties having financially operated premed 
to the teams of ads Leine, the Club end 
Entertainer agree that Entertahmr shall 
sartender, Woburn; and pay to the Club, ell 
Entertalument Pees mot:Wed 'by Entertainer et 
any time eho preformed on Mc Premises - an of 
which, would otherwise have been collected and 
'milt by the Club had they net hem retained hy 
Entertainer under the Mons of ibis Lowe and 

TorrIelo (10,i 
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shall hantiedlatel.P' provldfs a 3a11 nuommting to 
the Club of all tip income Naha she received 
duaingtbattimet 

.limy Thitertainmeni rens flint llutertainer 
refuses in rot= "to the gab shall be deemed 
serviee *barges to the (automat sod shall be 
mooched for by the Club es inch. The Club 
Ann thin be eutilled to till wage orecilt for all 
Tintortnlinment 'hes retained by raderfainer, 
and au& 'whidedel fees shall him-fore cooatitaNi 
wages paid Jima the Club to Rater bitner. bee 
the event that Itaterlafinar rehires to return. 
Iaotortabantoot roes to the Club, the Club Ana 
immediately submit to the IRS and applicable 
state Wang authorities all necessary filings 
regertllng Ruch Memo consistent with Ma 
subPaitga0-12(akit and 

iv. The reladionaidp of the parties shall immediately 
oonvert to an arreugemont of employee and 
employee upon the terms es sot hortlito 
fruhparugiapb12B. 

0. if at any am. Antertagerbotievos lief; keEppative 
of the terms of tits lemma, she le bets faceted as an 
canployee 'by the Club or that het Telationaldp 'with 
the Club is tally that of an. employee, If nteriainar 
eh* immediately, but in no oat later than. three 
kanduese days thereafter, provide notice to the Club 
4a_11,-• of Iv; dowanal to be fully treated as an. 
eraployee amide:at with the torus of ter paragraph 
12(ll)'of this Lease and unlit:able 1av4 and shall also 
Nate, gee eareth>xapezlodbegirropgttneg all one 
tip inoomo to the Club on a daily limb; melt tip 
reporting being required of all tipped employees of 
the Club weer the tams of the Internal Revenue 
Code. 

13. Tpresf.  Pl'TTlt RICATNEEMULLSIt EIOLVEVELY 
OELIGATED TO E4X ALL 1 EIDER414.4.10 SpA 
MOVE fAX 014 ANT DIONES MIN= 
roBsuon"ro CONTEALLITAX., 
mamma:ix 

14. gcbeaullag ghortimaer  Entertainer abell seiner, at load 
one week in advance, roky and all days Met aim desires to 
perform ante Promises during tie following weal; and 
the Club aludi mice.tite homed portion of die Zombies 
available to Entertainer during those dates and times, 
aulleot only to spat* availebilify. Should 
Entertainer desirenot to peen= on the Ererniees at ell 
during any given, week, Entertaltor droll give 
Club notice of this at bad one Week is abate, Oneo 
scheduler], nein= Entertainer nor the Club alielh brave 
the right to mama or dump any scheduled petit:mance 
data axotkft  as maybe agreed to by Entariabior and the 
Club. Par &milk/tin. Entertainer aclichles Amain 

page 4 ofy (ItavaC,07.06.11)  

parricrtn Ikttertaitter agrees to be on the Vrambuss, 
available to pallet, 'for a minimum of sik (6) 
Ocradoonlive Bouts (cam 'ffinfeelime"). During those weeks 
that NattorMlner desires to preform, Thitertaiser agrees 
to lease space atthe Premises for a xokkotol of five 
altowthnee per Weak. rinterfablor may be pouaideci to 
lease &pito on the 14rferaiets on days wheat she Las not 
auleduledhenielflis perilinut  subject to spare availability 
andcliteutor approval. 

If )3nferhainer =Dom an entire scheduled nhowlime, 
tntertaitter atoll pry the rent duo for That showthne to 
the Club no later limn by the ®d of her next showlime, 
Ail lost rent alvargee and co/not damages ate estAhlinb.oti 
in view of to fact that it would be clifdoult to determine 
the tametaotual lortrent or damage incoming firma of 
e-erialmbreaolies of the tonna oftble Lease. 

1$. gent. 

A. Illot Omsk Onfortainar agrees to pay rent to the 
Club in amen:limes with the schedule attached as 
/britibit "Al)  (refined to as "tent"). All flat 
nutshell ire paid immediately prior to Ito boglzoiog 
of the  theAewfime.  

• ittatstitxtels Itoot. Sotartainer agrees to pay tent to 
fhb Clab in. accerdimoomith the soliedule atiaolied as 
Tx.hildt "A" (interred to as "resit"). a percentage 
rent shall be poi by ItutertaiVer to the 
Club ininuedistslyupon completion onus 'shoved:me. 

i6. Kabala! III-each by Crab The Club materially 
(meaning eignitiountly) breaehea this Lem by: 

A. Ailing to proVide toterialner the leased portion 'of 
the I' mins on taw day as soheduled. by ' 
33:daintier; 

II. Agog to maintain any end all required licenses 
taid/fr permits; 

C. Ealliugtematoteht in htil tame any and all leases and 
subleases witithe owner ofthekrmalers; 

D. Bating to mint& in fall true all obligee smokes 
Parthe X'remires; 

E. Win4m1Y  violating any fbderal, state, or local law or 
regulettou.invigard-to The op:eat:ion of the Club; or 

E. Violating any pobile health or safety roles or 
conefertm. 

110 cliab ohallnut be liable for any material. breach 
OR set furthin.this pamgraA 16 due to outs of God or 
to any other tame beyond the reasonable control of 

' the Chub. 

InittAW- •it/' 
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17 IVInterial Ilresah Iry BiltertoliMr. ) rad:aviator 
materially (meaning' significantly) Macaw this Lease by: 

FoilingA. to maintain any en& all required Boerne 
md/orparmits; 

• 
violating any faderaL state, ox local law or 

regulation *Mole on thoPremloas; 

C. Veiling to boa goverammtal hunted photo 
identification matt pram at all limos virile on the 
Promises; 

D. Panlingto alapoer fonts oheduled sbowtme =two or 
mare occasions in ary ono odendattoontic 

IL Failing to Timely stammer her showtime on. two or 
mom °maim ina calendar weolq 

F. Boiling to pay any rent or additionelmet when doe; 

G. Potting to timelypay any assessectlostrad charges or 
conked (Images; 

Z. Claiming the busking relationship with the Chab as 
being other than that of a lam:tont and toot, 
contrary to paragraph,12koftbis Lease; or 

Jf Tiolating- any pal& health or safety rules or 
omaostms, ' 

Ternthintion /Breach. Ether party may Militate this 
Lease, without came, op on.thisty (30) days notice to the 
other pat* 17prarmatetial (significant) Mach, the non-
breaching party may,  Mannar tido Lem upon twenty-
four (24) home trollop to the other party; or as otherwise 
providod by law. Nothing fin this peragtaph, however, 
shall allow Itntertalner to perform on. to Trembles . 
without kvalld Bomar orpranit (ifapplioable) andphoto 
identifioation, or to oontinue to engage in conduct in 
violation of any laws, regulations, or publio holder or 
safety roles or (looms, 

• 
19. *Probability'. In the event that any tram, paragraph, 

subparagraph, or portion of this Lanais &awed-  to be 
illegal or unonformable, fids Lease shall, to the coded 
possible, be inhaproted as if timtprbvision, was not Apart 
of this Lease; it being the,ileat of the patios that any 
illegal or Menforreablo portion, of this Lease, to the 
extent possOrlo, be covetable kora this Lease as a. whole. 
Nevertholase, intim oireusoulanoe of ajurliolal, arldiradon, 
or scbniniatcative clatnunInntion that foe braluese 
reltdionship between Butertalner and, the Club is that of 
employer and employee, the zelattons4 between 
)inhartainer,  and the Club Abel be governed by the 
provisions of sralcparegtapla 12B and 12C oftials Lease. 

Page 5 of 7 Rew.N.C.07.05,11) 

20. governing Law. This Lease shall be interported 
proutaatto die laws alto State °Worth Caroline. 

21. Arblirationtiritaiver of Chas and Colleetio 
Actions/Attorney Bees mud Costs. 

A. Binding Arlrimaliom ANY AM AL  
cONIROURSIOS BETWEEN ZEE% 
ZNITIITAINER. AND CLUB, ABGAMLBSEI OB 

, MECUM SUCH SOLND IN 
CONTRACT, TOO AND/OR ABB lIASTIes UPON 
A 10110,1144 STATE OR LOCAL STATEITX1 

• XMOULATION OR CODI5 MALL BE 
Actiosivrvir IDOCIDED BY ISIAVINg 
AIIIIITRATION asLD P`ORNANI"TO AND IN 
ACCORDANCE WWI TOM PODPBAL 
AID3ITIIAT1ON ACT (%a.), AND MALL BE 
D/ICID/lb By A. SINGLII NEIYTRAL 
ARBITRATOR AGRI= IlPON BY THE PARTIES, 
IMO SR4YN, itE PERMITTAD TO ANVA,103, 

ONLY TO THE BBSTRICTIONS 
CONTAMID IN 'IBIS rARAGRAPE 21, ANY 
BPI= AVAILABLE IN A WORT. ALL 
Nmes To THIS A( RMOINT 'WAIVE MIR 
)Hail IT( LITIGATIt SULU CONTROVERSTOS, 
BISTITIBS OR CLAMS IN A. comer ON LAW, 
AND WAIVE 11111BIGOW TO TRIAL ITIRY, 

In the event that the prudes Tand;d1 {17 mutually agree 
*upon= arldirsdor, oldmcpartyanay apply to the Amerloan 
Arbitration Annatntion ("AAA") for the ((Motion of an 
arbitrator. Any arbitration abell be condneKt mimed 
with the rates of the AAA, exoept as expressly or 
implicitly rant Hod. by this agreement In Are vent that 
the dispute relates to an employment related claim, the 
AAA Borployment hulas shall apply to  the arbitration. 
All ether diapUtos shell be governed by -the AAA 
Commercial:WM 

In arbitration, all parties shall have the right to bo 
represeetod by legal uonarse4 the arbitrator abali Fora* 
•argY  that discovery which is neoessary to 
prosecute/dofond the olahn them pearlinglethre the 
arbitrator and all experts of the arbitration, including 
&ornery. shall be confidential and. alma only be mod 
and/or •disolosed in relationship to Sae then Priding 
Fowling. In. arbitration, the parties siren lave She right 
to subpoonewitnossos Chi twoonlimoo with the prooesluma 
mailable In arbitration) to compel their atimahruire at 
losaing mid to aross-retamine witnesses, The got:Whigs 
shalt% conduoted.in ectordanne with the requirements of 
ciao process teaulterl of salcihntions, and the ablitatorts 
derision Shall be in writing and Ada otaltaki findings of 
act and ,00nalunions of law. The arbitrattree &minion 
shell be fast anbjeot only to review rimier standards sot 
forth in. the PAL For any Warm based Van e-
mployment related Mute, 0011 as the Pair Labor 
Suck& Ant or oft= Avila odorel or state statute, the 

inifiabftwg 
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dab shall pay all lees cluirgettby AM. andthe arbitrator' 
thatillo %%brighter worildnot have bad to pay in a. comt 
promaitog, 

• Coots and Pees, Any judgment, ram, or ruling-
ademg oat of a dispute between the parties shall, to the 
extent parent/al by applicable law, award coots hummed 
for the pronedings and reasonable attorney %ea to the 
prevailint-pariy. This prolialen.sholino4 however, apply 
to employment related olohno remade(' under a %dotal 
or date siainte wratel; raovides for taw award of fees and 
ocisto. In 11116. Ciftitett41(4.4, the *loud or data Aims 
shall govern -the woad of foes matt 000to for tat 
atitatoxy Afro and dal provhdon doll only-  goveanto 
award of lbw and auto related, to any non-statutoty 

NotvdThataarTios the Raghm, /lathing shot 
zariricttbearbitnitor 'Ram awaniingtheXinb coats and/or 
attorney foes in the moat that its arbitrator deteamineo 
that as amPlaYMent  Meted claim 4sfrivolons, pursued-is 
bacIfirith, and/or oreadnotedin atmanner suldelt maltIplios 
the proceedtngs =reasonably ancifor vexatiously- 

• Cluso and . Colleotiva Aetna 'Vatic 
Manziniat AGREES wrAT Axy AND ALL  
cLATivIS .OR DISPUTES DE/'. Et 
ENTERTAINER AND TUE MR (AND ANY 
O' It PERSONS OR ENTITIES ASSOCIATED 
WITH TM CLUB) WM. AZ DROUGST 
INDIVIDUALLY; MT JEN'TERITARIER MIX( 
NOT CONSOMATE MR. CLAIMS WITII TM  

CL OW OF ANY OTHER INDIVIDUAla THAT 
BITE yvIr  INIOT SEM CLASS 0E-COLLWTIVE 
ACTION TREATMENT PO1 ANY CLAIM TUT 

MAY ROA THAT ME WILL NOT 
PARTICIPATE IN ANY cLASS OR COLOICOLVE 
ACTION AGAINST TOR CM OR AGAINST ANY 
PERSONS oXt Mures ASSOCIATED VIM 
THE CL! R. IS AT ANY TIME ENTERTAINER IS 
MADE A =MR oir A CLASS IN ANY 
PROCEEDING, SUE WI1Z "OPT OUT AT THE 
MR$T OPPORTUNITY, AND SUMO ANY 
THIRD PARTY PHNOM ANY CLAMS ON DM 
DMIALE, PaiTRATAINM MULL WAIVE RER 
RIGHTS TO .ANY sCral MONETARY 
MOVERY. OTIDER WORDS TB  
p"rmaTAmeit IVIIRSSLY WAIVES, fl  
MET TO PINg(ECIITE. PARTICVATEIN Olt 
'awn A CLASS OR COLL)tcTIVE ACM" 
,ANIVOR OXIIKR .TOINT rEactomo AE1ADINT.  
Trom mint TM PARAGRAPIT MALE SUMO 
ANY .10DICrAL DETEMNATIoN MAT 131E 
ATODTEATIoN AGIDDEVEMT CoNTAmo 
RERUN IS DNIMPORCEABIA VOA. ANY 
REASON; 

Surahria, All I:miaow ad sabporagraplu of this 
pangraph. 21 shall snreive tarrotnatioa of this 
agreement, 

BECAUSE OP LEGAL RIESTRICTIONS, TOE CL WILL NOT PEWIT RANTO A LIDA= wrritAll 
DernETAENEX IMO IS MOIR 'ORE AGE Q 18 71 (eirole one), AND MIS LEASE IS NMI. 
AND VOID XP ElTIERTAINER IS NOT or SIYCH AGE. ENTITErAEIER SPECIUTCALLY 
Orr AERENTs MAX SHE IS 01? THIS LAWPETL A.GE OR OLDEIR, MAT SRE TCAS PROVIDED 
OR -ME MOVIDE v1PON ItEQVBST AMMIAT:g IDENITEXATIoN VERIESING DEE. 
AO; ANA =AT arca lorNTBTcAlION Ts VAUD AND AUTRENTIC. ENTERTAIPZEILALSO 
=MOM MAT aim Xs WiToLLY Malann) TO 'MEM AND/OR PERPORbt IN ZOE 
I:1MM STATES. 

Ey EIGNMITaN DOCUMENT, ElNrERTAZTIR APPRESENTS TEIA,T t HAS RECEIVED A. 
COPY OA; AND OAS SULLY REA THIs Y.RARE THAT S OIRSTANDS,,  AND AGREES TO. 
DE DOM EY, ALL Or ITS MAP; AND TEAT SHE 048,1111W PERWETED TO Aar. 
QUESTIONS REGAIIRE4 ITS CONTENTS AND HAS Ogral GM* THE orronorM To 
HAVE IT =VIEW= BY MRS= Op ORR CHOICE, IN UD/NG .A.TTORNOYS AND 
A.CCOUNTOITS, 

THIS LEASE DI NOT DIMING 1:4\1171, MINEDMAM AXTRODZO REPRESENTATIVE OP 
ME CLUB. 

Page fi of./ (RerN.0.07.06.11) Thou, ota*:,/ 
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IND 
PO BOK 41280 

"1" rprinThe7-1 14°-2762r12860am 

brr  IP o sit io ztj- 

"131REriliSa" 3210 Yonkers Xosti  
• KWh airidressj 

WC 276043654 
(Cilyrstrate, zip code)  

aRITCREMAINEW 

reit=1.4itte1eirl .  
[sIgnatttrej 

ifrba 43.1/0660L. • - 

trel0M-1-  

&mons] 
il;'4714.2.. • 'r 

[stage name] 

• 
lionenumiter] 

[address] 

e9kk, e27619 

[at obits,* cads] 

Xxiteltsilier's licenseip emit uienb er 
applicablel 
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' ItitC dibia TO:DMENS CUM P.ALIDIOXL NC 
ATO MASE AMPLEMPIT  

(Amendments wsd-IYIedificatioufl  

The Patio acknowledge and agree that the follewingtorms are incorporated into the Lease 
Agreement 

1. Porsuantto paragraph 15 (A). of the lease agreement, the parties agree that the FlatRent fee shall 
be as follows: 

NtrIVIBlat pk SHOWTRIES WORD PIthVIOIIS W48,K; 
(SITOWIWPSIR THIS SECTIONRIMMERND TO AS ST's) 

SPEOWITIOS: 5 OR)110* Srs 4 Sr's. 3 Srs 
11.:30A1Viht 7:00P1KShontime 
Before 11:80 AM FF1333 $15.00 $30.00 
Berton; 12:30 „ . $20.00 $35.00 $50.00 
Before 1:30 PM i35.00 $50.00 $'65.00 

I1:30AM-72:00P14BateaMiner shall be ancewedto start after 1:30 ?If 

7:00P1Vf to 2:0041YIS1towttase - 
Befoxe'7:002.2:00A $45,00 $60.00 
Before 8100P 2:00A $30.00 $75.00 $90.00 
Before 9:0012:00A. $45.00 , $90.00 $105.00 

KNo 7:00PM-2:00AMEntertainer shalt be allowedto start after 9:00 MI ' • . 

10:141 to 5:00AM Showihne 
13,efore 10:00PM FSzBE $45„04 $60.00 
Before 11:00 PM • . $30.00 $75:00 $90.00 

*NO 10:00P145:00AMEntertabor shell be allowedto start after WOO PM 

* =,At-the &oration ofthe Director on Duty 

In order to be BOgible far FREE rent, Patertather nmathava Worked 5 Showthael during the 
pl. weekitanthe start of the Showtbne tong the end of the growth:3e. (1.e.: 11:30AMto 
7:00PMor, 7:00PMto 2:00AM or, 10:00P1VIto 5:00AM) 

thning special events, theFlat Rant charged byte club maybe tumeasedby the Club. 

2. Pursuant to paragraph 15(b) of the lease agreement; the percentage rent shall be split between the 
Club andthe Butertainer for the gtypes ofp mortal dam: 

Suites: The,rental fee for mites shalt be $200.00 for one ipiartar hoar, The parties agree that The 
Suite iteutet $50 shall be aplit between the Club and the Entarram' m as follows: $75.00 to Club, 
$125.00 to )3ntertainer. For one half hour suites the rental fee is $400.00; and the split between the 
Club. andthe Entertainer shall be $150.00 to the Club and $250.00 to the Entertainer. For one hour 
suites the rental.fee is $800.00; and the split between the Club and the Bntertaiuer shall be $300.00 
to the Club and $500.0010 the l3ntertalner. Sete RenialFees must be paid in advance. 
Personal Dames: The Entertabut agrees to pay, as rootage rant, $15.00 for each dance 
performed in eitherpersonal dance room. 

Page 1 oft Pages 

Rovlsed:17emneo.42012 Luthnty  ftflw 
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9. The )3irtertaine' r andthe Cinb agree that the start of a "§thowtitne" Online the time that the 
Batertaitter reports to the Le3mCee readyta be placed on the entextelner rotation or to be 
inunctliately caitadto stage, marl= ofthetime that the entertainer arrived on the Club's' 
premises. 

4. The Wm-tatter agrees that all personal dances vvi.tt be pe Lametlin one of the Clubs' personal 
dame roams andtbet ao personal dances shall be pmformedonthe taaiashowfloor or kmay area 
not designaterlas &personal dance am, 

S. .A.tt entertainer shall have the riglt during any sliftt,' to decide that she no longer desires to pelf= 
on the stage rotation. In mph evenf, the rent for the AM 40  Increase by MOO for en& hormthat 
the entermines'ileatres motto perform. ea thorotation, 

6, The Pnterfein" er and to Club agree thatthe minimum dance fee oltarged by -the Entertainer sheltie: 
$40.00 is either personal dance mom. The parties agree that there shall be no maximum darks  fee 
that The Balfratikaar may °harp. Notwithstanding the forgoing, the Butqtaiser agrees that the she 
will.partioipate in periodic Pmmotional activities, whiohmay include performing one. Simdaynight 
encitor partiolp'ameg in daily Club promotions -whereby the Pntertainer wpl ages to Zerlooe the 
minimum dance fees charged by her to her oustomen however, in no event shalt the mitiouret 
dance fees he redumiztorelhan 50%. 

7, The Botortatter tom fluit sbanIdahe be on-the premises at anytime when she is not sal alined to 
performandAcremains ottlheprerafie for more the 20 minutes, she shall be deemed te be on shift 
anti subjeot to all terms of the lease, inoludiag the payment chant. Xotwidistandingthe forgoing; 
This provision shall not apply vflien. the &forfeiter is On the premise for  a legitimate basilicas 
reaSon. Mate olub is advised oft ho legitimate business reason at the time oiler arrival atthe club. 

8. Tim twiner agree *afar the protection of the guests, patrol, sad fellow entertainers, as well 
es for the protection of the Club fealties, the entertainer Rhalt natUse lotion, gels, or glitter during 
etyperforenanco what:ekes pleas on anyfrred stage or carpeted area afire Club. 

9. .Any teen ofthe lease not speoffica lry  modified 4)1,113117*A shear:main,' in fall forte and effect. 

481.9-2726-1M, v. 

Page 2 of 2 Pages 

Ilevire4Deestialle; .2012 
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WC d/b/a THE. MEWS CM, RALEIGH, NC 
EXHIBITB TO tNASE AGREEMENT 

(Amendments and Modifications) 

The parties acknowledge and. agree that the following terms 
are incorporated into the Lease Agreement: 

1. Pursuant to paragraph 15 (B) of the lease agreement, the ' 
parties agree that the percentage rent for table dances 
performed on the main. show floor all All be split between the 
Club and the Entertainer as follows: 

Table Dances: The Entertainer agrees to pay, as percentage 
rent $5.00 per song for oath Table Dance performed daring 
her sbewaine. The Entertainer may pay the percentage rent 
after each song or wait until the end of her showtithe and 
pay all percentage rent due at that time. 

2. Any term-of the lease not specifically modified by Exhibit B 
shall remain in full force and effect. 

EntextAhter: Club: 

LeFV)e. \-bieten  
Dated: 0-2105/ 

Julmor 

.1?-0 —r3 
,Dated: 

Page 1 of 1 Page 

Case 5:15-cv-00438-D Document 12-4 Filed 10/20/15 Page 11 of 11 

JA000128 

Appeal: 16-2036      Doc: 13            Filed: 10/19/2016      Pg: 131 of 208



Exhibit 4 
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IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 

CIVIL ACTIONNO. 5:14-ev-00348- F . 

LESLIE HOLDEN on Behalf of 
Herself and on Behalf of All Others 
Similarly Situated, 

DEFENDANT RALEIGH RESTAURANT 
CONCEPTS, INC.'S MOTION TO DISMISS 

AND/OR TO STAYAND TO COMPEL 
ARBENZATION AND MOTION TO  

DISMISS ALL CLASS AND COLT .F,CTIVE 
ACTIONALLEGATIONS 

Plaintiff, 

V. 

RALEIGIIRESTAURANT 
CONCEPTS, INC., 

Defendant 

Defendant Raleigh Restaurant Concepts, Inc. d/b/a the Men's Club ("RRC" or 

"Defendant"), through its undersigned counsel, and pursuant to Rule 12(b)(1) and/or Rule 

12(b)(6) of the Federal Rules of Civil Procedure, hereby moves to dismiss, or alternatively stay, 

all claims on behalf of the Plaintiff Leslie Holden against Defendant, and moves to compel 

arbitration, in light of the arbitration provision contained hi three separate agreements between 

the parties. These provisions unambiguously.reffects the party's understanding and agreement 

that arbitration is the proper and exclusive forum for resolving their disputes. Thus, the Plaintiff 

Holden is contractually bound to arbitrate all issues raised in her Complaint in lieu of the instant 

court proceeding. 

Defendant also moves to dismiss, with prejudice, the class and collective allegations from 

the Complaint as the party's agreement contains an unambiguous class and collective action. 

waiver. • 

In bringing this Motion, Defendant relies upon the pleadings, applicable law, the 

. contemporaneously Bled Memorandum of Law in Support of its Motion to Compel Arbitration, 
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Motion to Dismiss and/or Stay All Claims, and Motion to Dismiss All Class and Collective 

Action Allegations, and such Other and further materials as may be received and permitted by the 

Court 

WHEREFORE, Defendant RRC respectfully requests that this Court enter an order: 

(1) Dismissing all claiins filed by Plaintiff against Defendant, or alternatively 
staying this action with respect to this Plaintiff 

• (2) Compelling arbitration of Plaintiff's claims on an individual basis based 
upon the parties? arbitration agreements; 

(3) Dismissing the class and collective action allegations in their entirety, with 
prejudice because they are barred by the class and collective action 

- waivers contained in the party's agreements; and 

(4) Granting any farther relief as this Court deems appropriate, including the 
cost and fees associated with the filing of this Motion., 

Respectfully submitted this the 12th  day of August, 2014. 

JACKSON LEWIS P.C. 

1s/Patricia Holland  
PATRICIA HOLLAND 
N. C. State Bar No. 8816 
1400 Crescent Green, Suite 215 
Cary, North Carolina 27518 
Telephone: (919) 854-0044 
Facsimile: (919) 854-0908 
Patricia.Holland@iaoksoniewisoom 

ALLAN S. RUBIN 
2000 Town Center, Suite 1650 
Southfield, Michigan 48075 
Telephone: (248) 936-1900 
Facsimile: (248) 936-1901 
rubinagiacksonlewis,coin 
ATTORNEYS FOR DEFENDANT 

2 
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IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 

CIVIL ACTIONNO. 5:14-cv-00348- F 

LESLIE 1-101DENT on Behalf of 
Herself and on Behalf of All Others 
Similarly Situated, 

Plaintiff; 
CLKiIiitC,ATE OF 

v. SERVICE 

RALEEGIIRESTAURANT 
CONCEPTS, INC., 

Defendant 

The undersigned certifies  that on August 12, 2014, the foregoing Motion to Dismiss 
and/or Stay and to Compel Arbitration and Motion to Dismiss All Class and Collective Action 
Allegations was electronically filed with the Clerk of the Court; using the Court's CIWECF 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 

No. 5:14-CV-34S -F - 

LESLIE HOLDEN, 
Plaintiff 

v. 
ORDER 

RALEIGH RESTAURANT CONCEPTS, 

Defendant. 

This matter is before the court on Defendant's Motion to Dismiss and/or to Stay and to 

Compel Arbitration and Motion to Dismiss all Class anti Collective Action Allegations [DE-7]. 

Plaintiffftled a response [DE-10], to which Defendant replied [DE-11]. Additionally, Plaintiff has 

filed aMotion for Leave fo File Sur-Reply [DE-12]. Defendant has filed a Response to Plaintiff's 

Motion for Leave PE-15). For reasons for fully stated below, the Defendant's Motion to Dismiss 

and/or to Stay and to Compel Arbitration and Motion to Dismiss all Class and Collective Action 

Allegations is ALLOWED in part and DENIED in part; Plaintiffs Motion. for Leave to File Sur-

Reply is DENIED. 

L STATEMENT OF TUE CASE 

Plaintiff Leslie Holden ("Hoiden") filed the instant collective and class action on line 13, 

2014, alleging that Defendant Raleigh Restaurant Concepts, Inc. ("RRC") violated the Fair Labor 

Standards Act ("ELSA"), 29 U.S.C. §§ 201, et seq., and the North Carolina Wage and Hour Act 

("NCWHA"), N.C. Gen, Stat. §§ 95-25.1, et seq. CompL [DE-1) ¶ 1. 

RRC operates a gentlemen's club under the trade name "The Men's Club of Raleigh" 
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("Men's Club"), where Holden worked as an exotic dancer. Compl. ¶¶ 2-3. Holden and ARC 

executed an"EntertahnnentLease" ("agreement") whichststes that the parries' business relationship 

is that of landlord and tenant, rather than employer and employee. Pl.'s Response in Opp., Ex. 

[DB-10-1] 112. Holden. claims that RRC misclassified her and the members of the putative class 

as independent contractors rather than employees, resultingin violations ofstatutorynainimurn wage 

and overtime requirements. Compl. 1117. 

The parties' agreement contains an. arbitration clause which states That "any and all 

controversies b etvveen the entertainer and club shall be exclusivelydecidedbybinding arbitration 

Response in Opp,,Ex. 1 [DE-10-1] ¶21, The agreementalso purports to waive Holden's 

right to initiate or join a. class or collective action against the Men's Club, Id Based on these 

provisions of the agreement, ARC argues that "arbitration is the proper and exclusive forum for 

resolving [this] dispute[]," Dars Mot. to Dismiss [DE-7] at 1, RRC urges the court to dismiss or, 

alternatively, stay Holden's individual claims and compel arbitration, and to "dismiss, with 

prejudice, the class and collective allegations from the Complaint as the patty's [sic] agreement 

contains an unambiguous class and collective action waiver," Id Holden, intern, contends thatthe 

arbitration clause is unenforceable and that the class and collective action waiver "is invalid under 

the law." PL's Response in Opp. [DE-10] at 3, 15. 

IL ANALYSIS 

A, Holden's Motion to Nile a Sur-Reply 

At the outset, the court considers Holden's Motionto File a Sur-Reply [DE-12]. She states 

that a sat reply is 'accessary in order to further explain how the parties' "arbitration agreement 

operates to establish a contractual set-or' and to "provide additional commentary" on the Fourth 
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Circuit's unconscionabfiity analysis. Id, at 2. RRC, in turn, argues that Hoidea's "Motion is 

improper and in violation of the Local Rules of this Court." Def.'s Resp. in Opp. [DE-15) at 1, 

The Local Civil Rules for the Eastern District of North Carolina only allow for the filing of 

a motion, a response to a. motion, and a reply. See Local Civil Rule 7.1; Freeman v, City of 

Fayetteville, 971F. Supp, 971, 973 n.1 (E.D.N.C. 1997) ("The Locallules ofthis court do not allow 

for the submission of sur-replies."). Accordingly, courts generally allow a party to file a sur-reply 

"only when fairness dictates based on new arguments raised in the previous reply." DiPaulo v. 

Potter, 733 F. Stipp, 2d 666, 670 (M.D.N.C. 2010). 

Holden does not seek to file a sur-reply in response to new arguments raised by RRC in its 

reply. Rather, she requests leave in order "to provide full briefing to the Court so that it can make 

an inforrned decision." Mot. to File Sur-Reply [DE-121 at 3. Holden may not file a sur-replymerely 

to supply the court with additional explanation and commentary. Therefore, her Motion to File a 

Sur-Reply is denied. 

B. 12.1RC's Motion to Compel Arbitration 

The Federal Arbitration Act ("FAA"), 9 U.S,C. §§ 1-16, reflects a liberalpolicy in favor of 

arbitration agreements. See Moses H. Cone .Mem7 Hosp. v. Mercury Constr. Corp„ 460 U.S. 1, 24 

(1983). The Act requires a court to.stay enaction and compel arbitration "upon being satisfied that 

the issue involved ... is referable to arbitration under [an agreementinwriting]." Id § 3. "A district 

court therefore has no choice but to grant a motion to compel arbitration where a valid arbitration 

agreement exists and the issues in a case fall within its purview." Adkins v. Labor Beady, Inc., 303 

F.3d 496, 500 (4th Cir. 2002) (citing United States v. Bankers Ins. Co., 245 F.3d 515, 319 (4th Cir, 

2001)). 
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A party can compel arbitration by showing: 

(1) the existence of a dispute between the parties; . 
(2) a written agreement that includes an arbitration provision which purports to cover 
the dispute; 
(3) the relationship of the transaction, which is evidenced by the agreement, to 
interstate or foreign. commerce; and 
4) the failure, neglect or refusal of fa party] to arbitrate the dispute, 

Whiteside v. Teltech Corp., 940 17,2d 99, 102 (4th Cir. 1991). The opposing party "may seek 

revocation of an arbitration agreement 'upon. such grounds as exist at law or in equity for the 

revocation of any contract,' including 'generally applicable contact defenses, such as fraud, duress, 

or unconscionability AT&T Mobility v. Concepcion-, U.S. 131 8. Ct. 1740, 1746 

(2011) (internal citations omitted). 

Holden does not contend that RAC has failed to establish any of the fern elements for 

compelling arbitration outlined above. Rather, she argues that the arbitration provision is 

unenforceable because 1) its terms are unconscionable; 2) it seeks to strip her of substantive rights 

that the ELSA provides; and 3) RRC has breached its covenant of good faith, Pl.'s kCSI301150 in Opp, 

{DE-10] at 3, Each of Holden's arguments is premised upon her contention that the arbitration 

agreement "prevents the Arbitrator from rendering a decision. adverse to Defendant," Id at 8. 

Holden's arguments are unpersuasive for several reasons. 

First, I-lolden's assertion that the agreementprevents the arbitrator fromfmding in her favor 

is false. A central dispute in this ease is whether "entertainment fees" that patrons paid to dancers 

are properly characterized as "servicefees" —which would be property of the dub — or "tips" — 

which would be property of the dancers, id Paragraphs 12 and 19 of the agreement contain 

provisions which state that if ajudge or arbitrator determines that the parties' business relationship 
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is that of employer-employee, then. "all entertainmentfees would, both contractually and as a matter 

oflaw, be the property of the Club and would not be the property of the Entertainer." Decl, of Brett 

Atnack, Ex. C [DE-8-2] ¶¶ 12, 19. However, in arbitration, Holden will have the opportunity to 

argue that these provisions are unla.wfultmder the FLSA, as itis within the province of the arbitrator 

to make sucha finding. See Preston v. Ferrer, 552 U.S, 346, 353 (2008) ("[A]ttacks on the validity 

of [a] contract , . are within the arbitrator's ken:"). 

Further, the arbitrationagreetnent its elf statestiud the arbitrator "shall be permitted to award, 

subject only to the restrictions contained in [the arbitration provision], any relief available in a 

court." Decl. of Brett Arnack, Ex. C [DE-8.2] ¶ 21. Holden argues that the arbitration provision 

limits what relief the arbitrator can award her by incorporating paragraphs 12 and 19 of the 

agreement. Pl.'s Response in Opp, [DE-10] at 6-8. Although the arbitration provision states that 

the rules of -the American Arbitration Association will govern "except as expressly or implicitly 

modffled by [the parties '7 agreement," the court does notreadthis language as incorporating other 

potentially unlawful provisions of the contract into the arbitration agreement, thereby binding the 

hands of the arbitrator, Id (emphasis added). Consequently, the premise upon-which Holden bases 

her argutitents is faulty. 

Second, Holden does not challenge the arbitration provision itself. The Supreme Court has 

stated that "a party's challenge to another provision of the contract, or to the contract as a whole, 

does notpreventiteourtfrom enforcing a specific agreement to arbitrate." Rent-A-Center, West, Inc, 

v. Jackson, 561 U,S. 63, 70 (2010). "A party challenging the enforceability of an arbitration clause 

mustrely on grounds that 'relate specifically to the arbitration clause andnotjust to the contract 

as a whole.'" lituriithi v. Shuttle Express, Inc., 712 F.3d 173, 183 (4th Or, 2013) (internal citations 
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omitted). In the case at hand, Hoiden argues that the arbitration provision is unenforceable by 

pointing to other provisions of the contract. Namely, she challenges the validity ofparagraphs 12B, 

12C, and 19 of the agreement which relate to "entertainment fees" and whether such fees are the 

rightful property of the entertainers or the Men's Club. PL's Response in Opp. [DE-10] at 6-8. 

Holden's challenges to these contractprovisions, whichare separate from the arbitretionprovislon, 

must be submitted to an arbitmtor.1  See Jake v. Brooks, 875 F.2d 71, 75 (4th Cir. 1989) ("Because 

the alleged defe ctspertain to the entire contract, rather than specificallyto the arbitration clause, they 

areproperly left to the arbitrator for resolution."). 

Lastly, withregardto Holden's unconscionabflity argument, she has failed to allege that the 

arbitration agreement is both procedurally and substantively unconscionable. Steo Tillman v, 

Coinmercial Credit Loans, Inc., 362 N.C. 93,102, 655 S.E.2d 362, 370 (2008) ("A party asserting 

that a contract is unconscionable must prove both procedural and substantive unconscionability."). 

Substantive unconseionability mfers to one-sided contraetterms, while procedural unconscionability 

"involves `bargaining naughtiness' in the form of unfair surprise, lack ofmeaningful choice, and an 

inequality of bargainingpower." lit (internal citations omitted). Holden-has presentedno evidence 

of "bargaining naughtiness." In fact, as RRC notes, Holden on three different occasions signed 

contracts that contained this arbitrationprovision, the last of which occurred after this suit was filed 

when she was represented by counsel. Reply [DE-11] at 3. Moreover, the arbitration provision is 

prominently displayeetin bold and capitalizedfont, suggesting that Holden was notsubject to unfair 

surprise. Deel. of BrettAmack, Bx. C [DE-8-2] 121. Thus, Holden's uneonseionability argument 

'As Indicated above, the court does not rend the arbitration clause to incorporate the separate 
contract clauses at issue in such a way that-would prohibit the arbitrator from finding the terms of those 
clauses to be unlawful. 
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is unavailing. 

Eased on the above analysis, the courtwill compel arbitration, However, the Fourth Circuit 

has not conclusively decided whether a stay or dismissal for lack of subject matter jurisdiction is 

proper whena dispute is subject to arbitration, See Aggarao v. AIM Ship idgmt. Co., Ltd, 675 F.3d 

355, 376 n.18 (4th Cir. 2012); Bayer CropSeienee AG v, Dow AgroSeiences LLC, No. 2:12CV47, 

2012 WL 2878495, at *7-8 (E.D. Va. July13, 2012) (outlining conflicting Fourth Circuitpreeedent 

on the issue). While recognizing the disparate approaehes the Fourth Circuit has taken on this issue, 

the court finds that RRC has failed to demonstrate why the arbitration clause, which's a contractual 

arrangement between the parties, divests this court of subject matter jurisdiction. See .D1Mereurio 

v, Sphere Drake Ins., PLC, 202 F.3d 71, 76 (1st Cir. 2000) ("Agreements to arbitrate are now 

typically viewed as contractual arrangements for resolving disputes rather than as an appropriation 

all court's jurisdiction."). Thus, pursuant to § 3 of the FAA, the court will staythis matter pending 

arbitration. 

C. RRC's Motion to Dismiss the Class and Collective Action Claims 

RRC urges the eotut to dismiss Holden's class and collective action allegations based on the 

class and collective action waivers that are included in the parties' arbitration agreement. Mem. in 

Support of Mot, to Dismiss [DE-8] at 2, Hoiden responds that the waivers are unlawful, endpoints 

to Sixth Circuit precedent in support of her argument. Pl.'s Response in Opp. [DE-101 at 15, 

Whether aparty may pursue a class or collective action is a question for the arbitrator. See 

Green Tree Fin, Corp. v. Bazzle, 539 U.S. 444, 452-53 (2003) (plurality opinion). This issue 

"concerns neither the validity ofthe arbitration clause nor its applicability to the underlying dispute 

between the parties." Id at 452, "Rather (it concerns] what kind of arbitration proceeding the 
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parties agreed to," Id at 453. Answering this question involves "contract interpretation and 

arbitration procedures [which] fairbitrators are well suited to answer , .." Id, The Fourth Circuit 

appears to be in step with this reasoning, having statedthat "the issue of whether [a] collective action 

waiver is unconscionable must be decided in arbitration." Davis v. ECPI Coll. ofTech., LC, 227 

F.App'x 250, 251 (4th Cir. 2007) (unpublished). 

The court concludes that-the issue of whether Holden may properlybring class or collective 

action claims should be determined by the arbitrator. Accordingly, RRC's Motion to Dismiss the 

Class and Collective Action Claims is denied without prejudice. 

TEL CONCLUSION 

Based on the foregoing, RRC's Motion to Dismiss andfor to Stay and to Compel 

Arbitration and Motion to Dismiss all Class and Collective ActionAllegations [DE-7] is 

ALLOWED in part and DENIED in part. To the extent the Motion seeks to compel arbitration, 

the Motion is ALLOWED and this proceeding will 'be STAYED pending arbitration, The parties 

are DIRECTED to submit a status report ofthe arbitration proceedings no later than 90 days from 

the filing date of Ibis order, and every 90 days thereafter, until such proceedings are concluded. 

To the extent the Motion seeks to dismiss all class and collective action allegations, the Motion 

is DENIED without prejudice. 'Additionally, Holden's Motion for Leave fo File Sur-Reply [DE-

12] is DENIED, 

SO ORDERED. 

This the 40 day of November, 2014. 

,41/#01-0, 1r1 
C. Fox 

S or United States District Judge 
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UNITED STATES OF AMERICA 
BEFORE TilE NATIONAL LABOR RELATIONS BOARD 

SUBREGION 11 

RALEIGH RESTAURANT CONCEPTS, 
INC, d/bta Tux MAN'S CUB OF 
RALEIGH 

Case no. 10-CA.145882 

RESPONDENT'S PETITION TO :REVOKE, IN PART, 
ATP OtTIADUCES MUM NUMBER: 8-1-1VESDRIV 

Raleigh Restaurant Concepts, Inc, dtb/a/ The Men's Club of Raleigh ("Company" 

or "Respondent') pursuant to Seat= 102.31. (b) of the National Labor Relations Board Rules 

and Regulations, hereby petitions to revoke, in part, Subpoena. Ducar Tecum No. B-1-MBDR2V 

for the reasons set forth below. 

INTRODUCTION 

On April 30, 2015, Respondent was served with a Subpoena Dom Tecum No, B. 

1-/OBDR2V (the "Subpoena"), attached hereto as Exhibit A. In the above referenced Cast; 

("Case") Charging Party's allegations are as follows: 

Since on or about August 2014 and continuing to the 'present, 
[Respondent] has maintained policies including a Mandatory 
Arbitration provision and Class and Collective Action Waiver, 
Since on or about August 12, 2014, the above-referenced 
[Respondent] has sought to enforce a waiver of the right (1) to 
mediate/arbitrate employment/PLSA disputes on a collective basis; 
and (2) to Join a collective action pursuant to the FLSA, 29 U.S,C, 
216(b), against Leslie Holden, in *deletion of the NLRB decisions,  
DR Horton, 357 NLRB No. 184 (January 2012), andldurphy Oil 
USA, Inc., 361 NLRB No. 72 (October 2014). The [Respondent] 
has sought to enforce a waiver of Ms. Holden s NLRA right to 
,pursue collectively pursue litigation in all forms judicial and 
erhitraL 
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Charge Case 10-CA-145882. The gubpoena contains three paragraphs requesting documents 

' and /or other information. Based on the nature of the Charge, the facts relevant to.  the Charge, 

and applicable laW, rules, and regulations, the Company hereby submits this-Telltion to Revoke 

the Subpoena, 

GENERAL OB,IECITONS 

1, 

The Company offers general objections to producing any of the requested 

documents which are not relevantto the allegations raised in the Amended Charge, Documents 

sought.  by Subpoena Ducer Tecum la an NLRB investigation must be relevant to an issue raised 

in the Charge, See NLRB Rules andRegolations, § 102.51(b); Pow Chemical Co, v. Allen, 672 

1+,2d 1262, 1268 (7th Cir. 1982) ("relevancy of an adjudicative subpoena is measured against the 

charges speeified in.the complaint") [citations omitted]; Federal Trade Commission v, Anderson, 

631 P.2d 741, 746 (DC, Cir, 1979). The party requesting the documents has the burden of 

establishing their relevancy. See National Labor Relations Board v. Pinkerton's. Inc., 621 F,24 

1322 (6th Cir, 1980); Pinkerton's Inc, 233 NLRB No, 49 (1977). To satisfy this burden, the 

requesting party must provide evidence supporting its claim of relevancy, 1fthe requesting party 

fails to establish the relevancy of the information, the subpoena must be revoked. NLRB Rules 

and Regulations, § 102,31(b). 

In addition, Seaton 102.31(6) of the Board's Rules and Regulations provides, in 

relevant part, that upon a petition to revoke, "[the] Administrative Law Judge or the Board, as 

the case may be, shall revoke.the subpoena, if,'In his opinion the evidetheeythose production is 

required does not relate to any matter under investigation or in question in the proceedinga or The 

2 
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subpoena does not describe with sufficient particularity the evidence whose production is • 

required, or if for any other reason sufficient in law the subpoena is otherwise invalid." 

The Company offers general objections to producing any of the requested 

documents to the extent that the Region invoked Its subpoena power for The improper purpose of 

/Initiating or expanding charges or investigations," Allied Waste Services of Massachusetts, 

LC and Max Alexander, Case 01,.CA-123082. The Board has limited power to investigate 

Charge. g ("Section. 11(1) of the Act limits the Board's subpoena power to a particular 'natter 

-under investigation or in. question.'"). The Board cannot initiate its own unfair labor practice 

proceeding, Id. The Board cannot expand an ongoing unfair labor pitted= proceeding, hi (The 

Board does not have "carte blanch to expand the charge as [it] might please, or to Ignore it all 

together.") [oltation omitted], Congress intentionally limited the Board's investigatory powers, 

Id. Where the Board invokes its subpoena power to expand an. ongoing investigation it does so 

for an. "improper purpose," Id. ("[I]f the -record revealed That the Region. invoked our subpoena 

power to obtain employee handbooks or policy-  statements for the purpose of Initiating or 

expanding charges or investigations, this would be an 'improper purpose' that would warrant the 

revocation of the subpoena.") [emphasis added]. 

2. 

The Company offers general objections to producing any of the requested 

documents to' the extent the Region seeks such. documents for the purpose of investigating 

whether the enforcement of alarm action waivers are unlawful under Smilax). 7 of the. Act, The 

Supreme Court, as well as the Second, Fifth, Eighth, Ninth, and Eleventh CirettitshaVe explicitly 

or implioitly rejected the Board's position that class action waivers violate the Act, lel  

3 

Case 5:15-cv-004387D Document 1-5 Filed 08/31/15 Page 7 of 40 
Case 5:15-cv-00438-D Document 12-10 Filed 10/20/15 Page 4 of 8 

JA000146 

Appeal: 16-2036      Doc: 13            Filed: 10/19/2016      Pg: 149 of 208



American Express Co. v. Italian Colors Restaurant, 133 S, Ct, 2304 (2013); CarnouCredit v. 

Greenwood, 132 S. Ct, 665, 669 (2012); Waltham,  v. Chipie Windshield Repair, up,  745 F.3d 

1326, 1336 (11th Cir, 2014) ) tart denied 134 S. Ct, 2886 (June 30, 2014); Richards v. Ernst & 

Young; L.T2,, 744 F. 3d 1072, 1075, n,3 (9th Cir. 2013) ), cart, denied ,135 S. Ct. 355 (2014); 

DR, Horton.. Too, v, NLRB, 737 F.3 d 344 (5th Cir, 2013) pet, for rehearing eh bane denied (5th 

Cir. No, 12.60031, Apr. 16, 2014); Owen v. Bristol Care. Inc, 702' F,3d 1050 (8th Cir. Mo. 

2013); Ithaca College v. NLRB, 623 F',2d 224, 228 (2d Ch, 1980), lathe absence of an express 

congresaional conanand, the validity of a. class action waiver is determined under the Federal 

Arbitration. Act ("FAA"), 9 U.S.C. § 1, et 

SPECIFIC OBJECTIONS 

1, 

The entertainment leases referenced. in Request No, 1 of the Subpoena are 

identical except' for the named individuals who signed the lease, The Company wilt produce 

doeummits responsive to Request No, 2 a) of the Subpoena, 

2. 

The Company wilt produce documents responsive to Request No. 2 a) of the 

Subpoena. 

3, 

. The Company objects to Request No, 2 14 which seeks a list of names for all 

individuals who signed the lease, the date each indivielnall lease was executed and the duration 

period of each lease; because such request seeks information that is not relevant to any issue 

raised in the Amended Charge. Neither the name of all individuals who signed the entertainment 

lease, the date on which such individuals executed the lease, nor the duration of that 

4 
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entertainment lease is relevant to the determination of whether entertainers are employees or 

independent contractors. Similarly, neither the name of the Individuals who signed the 

entertainment lease, the date on which: such individuals executed the lease, nor the duration of 

that entertainment lease is relevant to the determination of whether' the enforcement of a class 

action waiver contained within an entertainment lease violates Section 7 of the Aot, The 

Company further objects to Request No, 21)) to the extent that the Region seeks information for 

the purpose a investigating whether the enforcement of class action waivers are unlawful under 

Section 7 of the Act, The Company has already provided the entire entertainment lease which 

Charging Patty and other entertainers sign, which includes the arbitration provision and class 

motion waiver in WI. Finally, some 'entertainers work for only a day, and for short periods of 

time, Thus, recruit-Mg the Company to provide a list of all entertainers over the applicable time 

period is overly burdensome. 

4, 

The Company objects to Request No, 3 to the extent that it seeks employee 

handbooks because such request seeks documents that are not relevant to any issue raised in the 

_Amended Charge, The Company did not provide entertainers with a copy of the employee 

handbook. Entertainers are not employees. Employee handbooks that were never provided to 

entertainers are not relevant to the Issue of whether entertainers are employees or independent 

contractors, Similarly, employee handbooks that were never provided to entertainers are not 

relevant to the issue of whether the enforcement of a class action waiver within an entertainment 

lease violates Section 7 of the Act, The Company further objects to Request No. 3 because it 

seeks documents for the Improper purpose of expanding or initiating an investigation, The 

Company further objects to Request No.3 to the extent %Atte Region seeks information for the 

5 
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purpose of Investigating whether the enforcement of class action waivers are unlawful under 

Seaton 7 of the Act, The Company further objects to Request No. 3 on the grounds that It does 

not describe with sufficient particularity the evidence of 'aretch is required, The Company has 

already provided The entire entertainment lease which Charging Party and other entertainers sign, 

which includes the arbitration provision, the litigation waiver and class action waiver in thll. 

For the forgoing reasons, the Company requests that Subpoena No, 

1VIBIA2V be revoked, in part, us requested herein, 

Respectfully submitted, 

JACKSON LEWIS, P.C, 

By:  gt4-4-//07, 
Edward M. Cherof 
1155 Peachtree Street 
Suite 1000 
Atlanta, Georgia 30309-3600 
Te1e: 404-5254200 • 

404.525-1178 
Email; CherofErOmicsonlewls.00m 

COUNSEL FOR RESPONDENT 
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CUTIFICATE OE SERVICE 

I hereby certify that on May .7, 2015, 1 mused The foregoing RESPONDENT'S 

iON TO REVUE, IN PART, SUBPOENA DrigES' =COM NIAIBER: 

MEDRIV-an be filed with the Regional Diredtor, National Labor Relations Board, Subregion 11, 

via electronic case filing at www,nirb,gov. 

I also certify that I caused a copy to be served via electronic 010.1 and U.S. mail, postage-

prepaid, upon the following: 

Ashley L. Banks, Bsq, M. Leslie _Hoiden 
Field Attorney on behalf of 
the General Counsel tante, aA 30312
National Labor Relations Board 
4035 University Parkway 
Suite 200 
Winston Salem, NC 27166-3275 

AnhlayEanks@Alrh.uov 

Todd R, Ellis, Bag, 
Law Ofiloa of Todd Ellis, P.A. 
7911 Broad River Road, Suite 100 
Irmo, SC 29063 

-Email: todd@toddellislaw.com  

EfilC TfC__, 
Edward M. Chad 
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David W. Hodges, Esc, 
John A, Netinnui,gsg. 
Kennedy Hodges, 1,,L,P, 
711 W, Alabama Street 
Houston, 'IX 77006 
Email: dhodges@kennedvhodges.ecrrn  
Email: $neuman@kentedytiodges.corn  
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Case: 15-60627 Document 00513204704 Page: 1 Date Filed: 09/23/2015 

UNITED STATES COURT OF APPEALS 
FOR THE FIFER CIRCUIT 

LEST  IP'S  POOLMART, INC. 
) 
) 
) 

Petitioner ) 
) 

v. ) No. 15-60627 
) 
) 

NATIONAL LABOR RELATIONS BOARD ) 
) 

Respondent ) 
 ) 

UNOPPOSED MOTION TO HOLD CASE IN ABEYANCE 

To the Honorable, the Judges of the United States 
Court of Appeals for the Fifth Circuit; 

The National Labor Relations Board ("the Board") moves the Court to hold 

this case in abeyance pending the Cout:t's decisions in Murphy Oil USA, Inc. v. • 

NLRB, No. 14-60800, and Chesapeake Energy Corp. v. NLRB, No. 15-60326, The 

Board's Decision and Order under review here, Leslie's Poolmart, Inc., 362 NLRB 

No. 184, 2015 WL 5027605 (Aug. 25, 2015), pesents identical issues to those 

before the Court in Murphy Oil and Chesapeake Energy. For the purposes of 

judicial economy, the Board requests that the Court hold this case in abeyance until 

those eases have been decided. The Board has also filed simultaneous motions for 

abeyance in The Neiman Marcus Group LLC, 5th Cir. Case No. 15-60572; 
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Case: 15-60627 Document 00513204704 Page: 2 Date Filed: 09/23/2015 

PJ Cheese, Inc., 5th Cix, Case No. 15-60610; and On Assignment Staffing Services, 

Inc., 5th Cir. Case No. 15-60642. 

1. On August 25, 2015, the Board issued a Decision and Order finding 

that Leslie's Poolmart, Inc., violated Section 8(a)(1) of the National Labor 

Relations Act ("the Act"), 29 U.S.C, §§ 151, 158(a)(1), by maintaining and 

enforcing an arbitration-  agreement, as a condition of employment, that waives 

employees' right to pursue class or collective actions in employment-related claims 

in alt forums, whether arbitral or judicial. 

2. In support of its findings, the Board cited to and applied its decisions 

ln D.R. Horton, 357 NLRB No, 184, 2012 WL 36274 (Ian. 3, 2012), enforcement 

denied in part, 737 F.3d 344 (5th Cir. 2013), petition for reh'g en bane denied, 5th 

Cir. No. 12-60031 (Apti116, 2014), and Murphy Oil USA, Inc., 361 NL1tI3 No. 72, 

2014 WL 5465454 (Oct. 28, 2014), appeal pending, 5th Cir, Case No. 14-60800 

(oral argument held Aug. 31, 2015). 

3. In D.R. Horton, Inc. v. .NLRB, a divided panel of this Court rejected 

the Board's findings that the maintenance and enforcement of a mandatory 

arbitration agreement violated Section 8(a)(1) of the Act to the extent the 

agreement barred concerted pursuit of work-related legal claims in any forum, and 

denied enforcement of that violation. But it agreed with the Board that employees 

would reasonably interpret the agreement as prohibiting Board charges, and 

2 
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Case: 15-60627 Document: 00513204704 Page: 3 Date Filed: 09/23/2015 

enforced the Board's finding that, in that respect, the agreement violated the Act, 

737 F.3d at 362-64. 

4. In Murphy Oil, 2014 WL 5465454, the Board reaffirmed its decision 

and reasoning in D.E. Horton. The Board subsequently asked this Court to hear en. 

bane Murphy Oil's petition for review and the Board's cross-application for 

enforcement in order to reconsider the panel decision in D.R., Horton, The Court 

denied the Board's request. See Order Denying Motion for Hearing En Banc, ECF 

No. 7878747-2 (June 24, 2015). Thereafter, Murphy Oil was fully briefed and, on 

August 31, was argued and submitted to a panel of this Court (Circuit Judges 

Jones, Smith, and Southwick). . 

5. On May 5, 2015, Chesapeake Energy Corporation petitioned this 

Court to review a Board Order issued against it, also finding that a mandatory 

arbitration agreement requiring employees to arbitrate work-related claims 

individually violated the Act pursuant to D.R. Horton and Murphy Oil. The Board 

. fled a motion to place Chesapeake Energy in abeyance pending the Court's 

decision in Murphy Oil, because the cases raised the same central issue. 

Chesapeake Energy, No.. 15-60326, ECF No, 7914507-2. (May 14, 2015), 

Chesapeake Energy opposed the Board's motion, and the Court denied it on June 

12 and set the case for briefing. ECF No. 7914507-3, Chesapeake Energy's brief 

has been filed, and. the Board's brief is due on September 30. 

3 
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Case: 15-60627 Document: 00513204704 Page: 4 Date Flied: 09/23/2015 

6. During the August 31 oral argument in Murphy Oil, Judge Jones 

expressed concern about the number of related cases presenting the same issue that 

were coming before the Court and asked to know the Board's position, specifically 

mentioning the pending Chesapeake Energy ease as well as Neiman Marcus, 

discussed below, Both cases arose in other circuits and were brought to this Court 

on the employers' petitions for review. Board counsel explained that the National 

Labor Relations Act affords aggrieved parties abroad liberty of venue, allowing 

"Nu person aggrieved by a final order of the Board . . . [to] obtain a review of 

such order in any United States court of appeals in the circuit wherein the unfair 

labor practice in question was alleged to have been engaged in or wherein such 

person resides or transacts business .. , ." 29 U.S.C. § 160(f), Board counsel also 

pointed out that the Board had attempted to address the issue of judicial economy 

in Chesapeake Energy but that its motion to hold that case in abeyance pending 

decision in Murphy Oil had been denied. 

7. In response to the judicial economy concerns expressed during the 

oral argument inMurphy Oil, the Board renews its prior suggestion that pending 

related cases, like the present one, be placed in abeyance. The Court presently has 

before it two cases addressing the merits of the principal issue disputed in this case. 

One, Murphy Oil, has been argued and the other, Chesapeake Energy, has been 

briefed by the employer and the Board's brief is due shortly. The Board submits 
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that it would best serve the interest of judicial efficiency, and conserve party 

resources, to place this case and others raising the identical issue in abeyance 

pending the Court's decisions in Murphy Oil and Chesapeake Energy. 

8. The need for such a practical adjustment has only increased since the 

issue was raised at oral argument in Murphy Oil. In recent weeks, three other 

companies have filed petitions seeking review of Board decisions finding that their 

arbitration agreements violate the Act pursuant to IJA Horton and Murphy Oil. 

On August 14, 2015, apetition was filed seeking review of the Board's Decision 

and Order in The Neiman Marcus Group LLC, 362 NLRB No. 157, 2015 WL 

4647966 (Aug. 4, 2015), 5th Cir. Case No. 15-60572. Neiman Marcus originated 

from unfair-labor practice charges filed in California. The day of oral argument in 

Murphy Off, apetition was filed seeking review of Pi Cheese, Inc., 362 NLRB No. 

177, 2015 WL 5001023 (Aug. 20, 2015), 5th Cir. Case No. 15-60610, petition for 

review filed Aug. 31, 2015, RI Cheese originated from unfair-labor-practice 

charges filed in Alabama. And one week later, a petition was filed seeking review 

of On Assignment Staffing Services, Inc., 362 NLRB No. 189, 2015 WL 5113231 

(Aug. 27, 2015), 5th Cir. Case No. 15-60642, petition for review filed September 

17, 2015, On Assignment also originated from unfair-labor practice charges filed 

in California, Concurrent with the filing of this motion requesting that Leslie's 

5 
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Poolmart be placed in abeyance, the Board is filing similar motions to hold these 

additional cases in abeyance. 

9. Jeffrey A. Schwartz, counsel for Leslie's Poolmart, does not oppose 

this motion. 

WBERFEORE, the Board respectfully requests that the Court hold this case 

in abeyance pending decisions in Murphy Oil and Che;copealre Energy. 

Respectfully submitted, 

ist Linda Dreeben  
Linda Dreeben 
Deputy Associate General Counsel 
National Labor Relations Board 
1015 Half Street, S.E. 
Washington, DC 20570 
(202) 273-2960 

Dated at Washington, DC 
this 23rd day of September, 2015 
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Case: 15-60627 Document: 00513204704 Page: 7 Date Filed: 09/23/2015 

UNTIED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

) 
LESLIE'S POOLMART, INC. ) 

) 
Petitioner ) 

) 
v. ) No. 15-60627 

) 
) 

NATIONAL LABOR RELATIONS BOARD ) 
) 

Respondent ) 
 ) 

CERTIFICATE OF SERVICE 

I certify that on September 23, 2015, the foregoing motion was filed with the 

Clerk of the Court for the United States Court of Appeals for the Fifth Circuit by 

using the appellate CM/ECE system, and that all counsel are registered CM/ECF 

users. 

s/ Linda Dreeben  
Linda Dreeben 
Deputy Associate General Counsel 
National Labor Relations Board 
1015 Half Street, SE 
Washington, DC 20570 
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IN THE UNTIED STAIES DISTRICT COURT 
EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 

CIVIL ACTION NO. 5:15-CV-00438-D 

NATIONAL LABOR RELATIONS 
BOARD 

Applicant, 

vs. 

RALEIGH RESTAURANT CONCEPTS, 
INC. d/b/a THE MEN'S CLUB OF 
RALEIGH, 

Respondent. 

RESPONDENT'S SUPPLEMENTAL 
BRIEF IN OPPOSITION TO 

APPLICATION FOR ORDER 
ENFORCING SUBPOENA DUCES 

1.6CUM 

Raleigh Restaurant Concepts, Inc. d/b/a The Men's Club of Raleigh ("Respondent" or the 

"Company"), respectfully submits Respondent's Supplemental Brief in Opposition to 

Application for Order Enforcing Subpoena Duces Tecum in response to the National Labor 

Relations Board's ("Board" or "NLRB") Application for Order Enforcing Subpoena Duces 

Tecum ("Application"). [DE # 1]. Respondent submits the instant Supplemental Brief in 

response to the Court's December 21, 2015, Order requesting that the parties address the effect 

of Murphy Oil USA, Inc, v. NLRB, No. 14-60800 (5th Cir. Oct. 26, 2015). 

Although defenses to an underlying administrative charge generally are not to be litigated 

in a subpoena enforcement action, a court may deny enforcement of an administrative agency's 

subpoena by deciding a purely legal question. See FTC v. Shaffner, 626 F.2d 32, 36 (7th Cir. 

1980). The Court should do so here. The United States Court of Appeals for the Fifth Circuit's 

decision in Murphy Oil USA, Inc. unequivocally denied enforcement of the National Labor 

Relations Board's ("Board") decision, reported at 361 NLRB No. 72 (2014), which decision 

found that class/collective action waivers violate the National Labor Relations Act ("Act" or 

1 • 
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"NLRA"). As such, the Board's subpoena enforcement action is predicated on an action that is 

not viable which has similarly been discredited by courts within the confines of the United States 

Court of Appeals for the Fourth Circuit. See e.g. Green v. Zachry Industrial, Inc., 36 F. Supp. 3d 

669, 674-675 (W.D. Va. 2014); Knight v. Rent-A-Center, 13-cv-1734, 2013 U.S. Dist. LEXIS 

179774, at *5-6 (D.S.C. Dec. 23, 2013). As a result, granting enforcement of the Board's 

subpoena would be an unjust waste of time and resources. For the reasons discussed below, this 

Court should not countenance such a disrespect for the judicial branch. 

I. The Fifth Circuit's Decision in Murphy Oil Reaffirmed That Court's Decision in 
D.R. Horton, Inc. v. NLRB  

The Fifth Circuit's October 26, 2015 decision in Murphy Oil USA, Inc. did not rehash the 

substantive reasons for granting the respondent's petition for review. Instead, the Fifth Circuit 

held: 

[b]ur decision in [D.R. Horton, Inc. v. NLRB, 737 F.3d 344, 348 (5th Cir. 2013)] 
was issued not quite two years ago; we will not repeat its analysis here. Murphy 
Oil committed no unfair labor practice by requiring employees to relinquish their 
right to pursue class or collective claims in all forums by signing the arbitration 
agreements at issue here. 

In D.R. Horton, the court ruled that the right to participate in a class or collective action is 

not a substantive right, but rather, is a "procedural device." Id. at 357. This Court also held that 

the Board could not rely on the FAA's "saving clause" to justify its invalidation of arbitration 

agreements. On this point, the court explained that "[r]equiring the availability of class actions 

`interferes with fundamental attributes of arbitration and thus creates a scheme inconsistent with 

the FAA," Id. (Internal citations omitted). The court also determined that the Board's 

prohibition of class action waivers disfavors arbitration, as it ruled that "[w]hile.  the Board's 

interpretation is facially neutral—requiring only that employees have access to collective 
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procedures in an orbital or judicial forum—the effect of this interpretation is to disfavor 

arbitration." Id. at 360. 

Next, the court concluded that the NLRA does not contain a congressional command to 

override the FAA. Relying on Supreme Court precedent, the court stated: 'When considering 

whether a contrary congressional command is present, courts must remember 'that questions of 

arbitrability must be addressed with a healthy regard for the federal policy favoring arbitration.'" 

Id. at 360 (internal citations omitted). The court explicitly ruled that "there is no basis on which 

to find that the text of the NLRA. supports a congressional command to override the FAA." Id. 

Moreover, the court found that neither the legislative history of the NLRA, nor any policy 

consideration, would permit the NLRA to override the FAA. Id. at 361. 

As a result, the court granted D.R. Horton's petition for review in all respects pertinent 

here. 

Notably, two cases decided by courts within the confines of the Fourth Circuit have 

followed the Fifth Circuit's decision in D.R. Horton, (and thus, by extension, that court's 

decision in Murphy Oil as well as the Supreme Court precedent discussed infra) and rejected 

plaintiffs' efforts to resist the enforcement of class/collective action arbitration waivers. See e.g.  

Green, 36 F. Supp. 3d at 674-675 (court is "[p]ersuaded by the Fifth Circuit's reasoning in D.R. 

Horton, Inc. and the weight of available authority, the court fords that [the arbitration 

agreement]..., which contains an implied class waiver, does not violate the NLRA....."; Knight, 

2013 U.S. Dist. LEXIS 179774, at *5-6 ("the NLRB's decision that served as the basis for 

Plaintiffs' attempts to avoid arbitration and enforcement of the class-waiver provision has now 

been overruled"). 
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The rationales of these cases suggest that, if presented with the issue, the United States 

Court of Appeals for the Fourth Circuit would follow D.R. Horton and Murphy Oil and refuse to 

enforce a Board order finding class/collective action waivers violate the NLRA. As a result, 

enforcing the Board's subpoena in this case would run contrary to the overwhelming body of 

appellate and trial court authority holding that the Board's position regarding the validity of 

class/collective action waivers is untenable. 

II. This Court Should Adjudicate Pure Questions of Law In A Subpoena Enforcement 
Action  

Respondent acknowledges that "[tjhe scope of judicial review over administrative 

subpoenas is necessarily limited by the intent of such review process." See EEOC v. American & 

Efird Mills, 964 F.2d 300, 303 (4th Cir. 1992). Thus, "[t]he process is not one for a 

determination of the underlying claim on its merits; Congress has delegated that function to the 

discretion of the administrative agency." Id. Instead, "courts should look only to the jurisdiction 

of the agency to conduct such an investigation." Id. 

There is, however, an exception to this rule. In Shaffner, 626 F.2d, at 32, discussed supra, 

the Federal Trade Commission sought enforcement of a subpoena duces tecum for an attorney's 

records. The attorney resisted on the grounds that a governing statute exempted him from 

coverage. The United States Court of Appeals for the Seventh Circuit held that "a party can 

challenge the authority of an agency to issue a particular subpoena where ... the issue involved is 

a strictly legal one not involving the agency's expertise or any factual determinations...," Id. at 

36. 

Relying on Shaffuer, in EEOC v. Ocean City Police Dep't, 820 F.2d 1378, 1382 (4th Cir. 

1987), vacated on other grounds 486 U.S. 1019 (1988), the United States Court of Appeals for 
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the Fourth Circuit denied enforcement of an EEOC subpoena in connection with an admittedly 

untimely charge of discrimination. The court held: 

Our case can be determined without reference to any further factual development. 
It presents a distilled and purely legal question of statutory construction: Does a 
charge which is admittedly untimely filed with the EEOC nevertheless give the 
EEOC the right to issue subpoenas to investigate the merits of the charge? Our 
case also does not require the parties to engage in time consuming discovery nor 
require the district court to construct a lengthy record. None of the administrative 
efficiency considerations favoring deferred review should apply here, and nothing 
will be gained by deferring judicial review of the issue. 

Id.1  

In the present case, no further factual development is necessary. Instead, a purely legal 

question is apparent: May the Board conduct discovery of a meritless theory of violation? Here, 

as determined by D.R. Horton and Murphy Oil, the Federal Arbitration Act, not the NLRA, 

governs the validity of mandatory arbitration policies containing class or collective action 

waivers. The Board's position that such agreements violate the NLRA is contrary to Supreme 

Court precedent and has been either expressly or implicitly rejected by every Circuit Court which 

has considered it. See American Express Co. v. Italian Colors Restaurant, 133 S. Ct. 2304 

(2013); CompuCredit v. Greenwood, 132 S. Ct. 665 (2012); Walthour v. Chipio Windshield 

Repair, LLC, 745 F.3d 1326, 1336 (11th Cir. 2014); Richards v. Ernst & Young, LLP, 744 F. 3d 

1072, 1075, n.3 (9th Cir. 2013); Owen v. Bristol Care, Inc., 702 F.3d 1050 (8th Cir. 2013); 

Sutherland v. Ernst & Young, 726 F.3d 290 (2d Cir. 2013). Thus, this Court should not permit 

the Board to continue this fishing expedition given that is predicated on an erroneous 

interpretation of the law. 

1 Respondent acknowledges that the Supreme Court's decision to vacate the Fourth Circuit's decision in 
Ocean City may render the precedential effect of that decision in limbo. See EEOC v. City of Norfolk Police Dept  
45 F.3d 80, 83, n. 4 (4th Cir. 1995), However, the Supreme Court's decision to vacate Ocean City had nothing to do 
with the ruling that is pertinent here. 
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HI. Enforcing The Subpoena Will Perpetuate The Board's Non-Acquiescence To Higher 
Authorities  

Since the Fifth Circuit issued its decision in Murphy Oil USA, Inc. in late October 2015, 

the Board has issued approximately 20 decisions holding class/collective action arbitration 

waivers unlawful. Several employers adversely affected by these decisions have filed petitions 

for review in the Fifth Circuit. Incredulously, the Board continues to issue decisions flying in the 

face of the Fifth Circuit's decisions in D.R. Horton and Murphy Oil while simultaneously 

requesting that the Fifth Circuit hold the petitions for review in abeyance until the court acts 

upon a yet to be filed petition for rehearing en bane in Murphy Oil? Accordingly, the Board has 

demonstrated a clear pattern of non-acquiescence to the Fifth Circuit. Thus, if this Court chooses 

to ignore the forceful effect of D.R Horton and Murphy Oil, it will only serve to validate the 

Board's inappropriate disregard of the Fifth Circuit's decision. 

Given the decisions in Green  and Knight, which were both rendered by courts within the 

Fourth Circuit, there is nothing to suggest that the Fourth Circuit would reach a different 

conclusion than the Fifth Circuit on this particular issue. Thus, this Court can short-circuit the 

Board's shameless waste of resources in seeking to effectuate non-violations of the National 

Labor Relations Act. Accordingly, for the reasons set forth in its initial opposition papers and 

herein, Respondent respectfully requests that this Court deny the Board's Application for an 

Order Seeking to Enforce the Subpoena Duces Tecum. 

The Board has stated its intent to file an en bane petition. However, to date, it has not done so. To date, the 
Board has filed successful motions with the Fifth Circuit to hold the following cases in abeyance pending the 
outcome of the en bane proceedings: American Express Travel Related Servs. Co., Case No. 15-60830, The Neiman 
Marcus Group, Case No. 15-60572, PI Cheese, Inc., Case No, 15-60610, Leslie's Poolmart, Inc., Case No. 15-
60627, On Assignment Staffing Servs., Inc., Case No. 15-60642, Citigroup Technology, Case No, 15-60856, 
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Respectfully submitted this the 8 day of January, 2016. 

JACKSON LEWIS, P.C. 

/s/Edward M. Cherof  
EDWARD M. CHEROF 
Georgia Bar No. 123390 
1155 Peachtree Street, NE, Suite 1000 
Atlanta, Georgia 30309 
Telephone: (404) 525-8200 
Facsimile: (404) 525-1173 
Email: CherofEAjacksonlewis.corn 

/s/ Patricia L. Holland  
PATRICIA. L. HOLLAND 
N.C. State Bar No. 8816 
3737 Glenwood Avenue, Suite 450 
Raleigh, NC 27612 
Telephone: (919) 760-6460 
Facsimile: (919) 760-6461 
Email: Patricia.HolIandAiacksonlewis.com  

ATTORNEYS FOR RESPONDENT 
RALEIGH RESTAURANT CONCEPTS, INC. 
d/b/a THE MEN'S CLUB OF RALEIGH 
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IN THE UNI IED STATES DISTRICT COURT 
EAS l'ERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 

CIVIL ACTION No. 5:15-cv-00438-D 

NATIONAL LABOR RELATIONS 
BOARD, 

Applicant, 

vs. 

RALEIGH RESTAURANT 
CONCEPTS, 
INC. d/b/a THE MEN'S CLUB OF 
RALEIGH, 

Respondent. 

CERTIFICATE OF 
SERVICE  

The undersigned certifies that on January 8, 2016, the foregoing Respondent's 
Supplemental Brief in Opposition to Application for Order Enforcing Subpoena Duces Tecum 
was electronically filed with the Clerk of the Court, using the Court's CM/ECF system, which 
will send notification of such filing as follows: 

Lisa R. Shearin, Deputy Regional Attorney 
Region 10, Subregion 11, National Labor Relations Board 

4035 University Parkway, Suite 200 
Winston-Salem, NC 27106 

lisa.shearinAnIrb.gov   

Ashley L. Banks, Field Attorney 
Region 10, Subregion 11, National Labor Relations Board 

4035 University Parkway, Suite 200 
Winston-Salem, NC 27106 
ashley.banksenlrb.gov  
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/s/ Edward M. Cherof  
EDWARD M. CHEROF 
Jackson Lewis P.C. 
1155 Peachtree Street, NE, Suite 1000 
Atlanta, GA 30309 
Telephone: (405) 525-8200 
Facsimile: (405) 525-1173 
Email: CheroJE*aeksonlewis.com  
Attorney for Respondent 

4839-9263-5692,v. I 
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IN THE UNII h,D STATES DISTRICT COURT 
EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 

CIVIL, ACTION NO. 5:15-CV-00438-D 

NATIONAL LABOR RELATIONS 
BOARD, 

Applicant, 

VS. 

RALEIGH RESTAURANT CONCEPTS, 
INC d/b/a THE MEN'S CLUB OF 
RALEIGH, 

RESPONDENT'S RESPONSE TO  
SUPPLEMENTAL MEMORANDUM OF 

NEW CASE LAW IN SUPPORT OF  
APPLICATION FOR ORDER 

ENFORCING SUBPOENA DUCES 
TECUM 

Respondent. 

Raleigh Restaurant Concepts, Inc. d/b/a The Men's Club of Raleigh ("Respondent" or 

the "Company"), respectfully submits Respondent's Response to the National Labor Relations 

Board's ("Board" or "NLRB") Supplemental Memorandum of New Case Law in Support of 

Application for Order Enforcing Subpoena Daces Tecum ("Supplemental Memorandum") [DE # 

21]. The Board's Supplemental Memorandum encourages this Court to follow a dear minority 

(and incorrect) view that class/collective action waivers violate the National Labor Relations Act 

and are thus unenforceable as a matter of law. Notably, as discussed below, the Board's 

Supplemental Memorandum completely ignores a more recent decision issued by the United 

States Court of Appeals for the Eighth Circuit; to which the Board was apart', which is in concert 

with the overwhelming majority of appellate courts which have concluded that class/collective 

action waivers ate enforceable and do not violate the National Labor Relations Act. 

For the foregoing reasons, as well as those set forth in Respondent's earlier memoranda, 

the Board's Application should be denied in its entirety. At the very least; this Court should stay 
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any determination with respect to the Board's Application until, as discussed below, the United 

States Supreme Courts opportunity to address the issue at the heart of this matter has elapsed. 

I. THE SEVENTH CIRCUIT'S DECISION IN LF:WIS V. EPIC SYSTEMS 
CORP. REPRESENTS A MINORITY VIEW ON THE ENFORCEABILITY 
OF CLASS / COT T .ECTIVE ACTION WAIVERS.  

The Board's Supplemental Memorandum brought to this Court's attention the United 

States Court of Appeals for the Seventh Circuit's decision in Lewis v. Epic Systems Corp., No. 

15-2997 (7th Cir. May 26, 2016). The Seventh Circuit has taken the clear minority view that 

class/collective action waivers violate the National Labor Relations Act. By contrast, the 

Second, Fifth, Eighth, Ninth, and Eleventh Circuits, which collectively represent the Ingjori* 

view on this issue, have all explicitly or implicitly rejected the Board's position that such waivers 

are unenforceable because they violate the National Labor Relations Act. See Sutherland v.  

Ernst & Youn•, 726 F.3d 290 (2d Cir. 2013), Murphy Oil USA v. NLRB, 808 F.3d 1013 (5th 

Cir. 2015) (en bane review denied May 13, 2016); Owen v. Bristol Care, Inc., 702 F.3d 1050 (8th 

Cir. 2013); Cellular Sales of Missouri, LLC v. NLRB, 15-1620 (8th Cis. June 2, 2016)(attached 

hereto as Exhibit "A"); Richards v. Ernst & Young. HID, 744 F. 3d 1072, 1075, n.3 (9th Cir. 

2013); Walthour v. Chipio Windshield Repair. TI C, 745 F.3d 1326, 1336 (11th Cis. 2014).1  

As a result, because this Court is under no obligation to follow the minority view on this 

issue, it should deny the Application. 

1 Further, as Respondent has previously noted, two courts within this Circuit have held that the Board's position 
in this regard is untenable. See e„g, Green v. Zachry Industrial, Inc., 36 F. Supp. 3d 669, 674-675 (W.D. Va. 2014); 
Knight v. Rent-A-Center, 13-cv-1734, 2013 U.S. Dist IEXIS 179774, at *5-6 (D.S.C. Dec. 23, 2013). 
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II. THE BOARD IGNORES THE EIGHTH CIRCUIT'S DECISION IN 
CELLULAR SALES OF MISSOURI V. NLRB WHICH FOLLOWS THE 
FIFTH CIRCUIT'S DECISION IN MURPHY OIL AND WAS ISSUED  
BEFORE THE BOARD'S SUPPLEMENTAL MEMORANDUM WAS FTLED 

On June 10, 2016, the Board filed its Supplemental Memorandum. Notably, the Board 

conveniently omitted the Eighth Circuit's June 2, 2016 decision in Cellular Sales of Missouri 

which explicitly followed that court's earlier decision in Owen as well as the Fifth Circuit's 

decision in Murphy Oil, discussed supra. Notably, unlike in Lewis, the Board was a party in 

Cellular Sales of Missouri thereby rendering the omission of any reference to the Eighth 

Circuit's decision in its June 10, 2016 Supplemental Memorandum to be disingenuous. 

As a result, Respondent urges this Court to follow the Eighth Circuit's decision, as well 

as the other courts referenced above, which have held that class/collective action waivers are 

enforceable and do not violate the National Labor Relations Act. 

III. ADJUDICATION OF THE BOARD'S APPLICATION SHOULD BE HELD 
IN ABEYANCE PENDING THE OUTCOME OF POTENTIAL SUPREME 
COURT REVIEW IN MURPHY OIL 

In light of the split in authority between the Seventh and other Circuits regarding the 

enforceability of class/collective action waivers, the Board has filed several motions with the 

Fifth Circuit seeking to hold pending cases in abeyance involving the same issue as the instant 

case until the latter of: (1) the expiration of the Board's deadline to petition for certiorari in 

Murphy Oil has expired; or (2) conclusive action by the Supreme Court in. connection with a 

petition the Board may file, One such motion, filed by the Board on June 10, 2016 in Neiman 

Marcus Group, LLC v. NLRB, 16-60572, is attached hereto as Exhibit "B." 

In concert with the Board's public stance in this regard, Respondent submits that 

holding the instant case in abeyance pending the certiorari deadline and/or Supreme Court 

action in Murphy Oil will preserve scarce judicial resources because it is possible that a Supreme 
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Court decision will conclusively determine whether class/collective action waivers are 

enforceable as a matter of law throughout the United States. However, if ultimately the Board 

declines to file a petition in Murphy Oil or the Supreme Court declines to review the Fifth 

Circuit's decision in Murphy Oil, Respondent urges this Court to follow those Circuits and 

courts within the Fourth Circuit referenced supra and deny the Board's Application in its 

entirety. 

Respectfully submitted this the 20th day of June, 2016. 

JACKSON LEW1S, P.C. 

s / Edward M. Cberof  
EDWARD M. CHEROF 
Georgia Bar No. 123390 
1155 Peachtree Street, NE, Suite 1000 
Atlanta, Georgia 30309 
Telephone: (404) 525-8200 
Facsimile: (404) 525-1173 
Email: CherofE!,jacksonlewis.com   

/s/ Patricia L Holland 
PATRICIA L. HOLLAND 
N.C. State Bar No. 8816 
3737 Glenwood Avenue, Suite 450 
Raleigh, NC 27612 
Telephone: (919) 760-6460 
Facsimile: (919) 760-6461 
Email Patricia.Holland@jarlrRonlewis.com  

/s/ Allan S. Rubin 
ALLAN S. RUBIN 
2000 Town Center, Suite 1650 
Southfield, Michigan 48075 
Telephone: (248) 936-1900 
Facsimile: (248) 936-1901 

 RubiriA@jac.ksonlewis.com  
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SHAFER & ASSOCIATES, P,C. 

/s! Bradley J. AO- 
BRADT.F.Y.I. SHAFER 
3800 Capital City Blvd, Suite 2 
Lansing, MI 48906 
Telephone: (517) 886-6560 
Facsimile: (517) 886-6565 
brad@bradshaferlaw.com   
ATTORNEYS FOR RESPONDENT 
RALEIGH RESTAURANT CONCEPTS, 
INC. d/b/a THE MEN'S CLUB OF 
RALEIGH 
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IN THE UNItIED STATES DISTRICT COURT 
EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 

CIVIL ACTION No. 5:15-cv-00438-D 

NATIONAL LABOR RELATIONS 
BOARD, 

Applicant, 

VS, CERTIFICATE OF 
SERVICE  

RALEIGH RESTAURANT CONCEPTS, 
INC. d/b/a THE MEN'S CLUB OF 
RALEIGH, 

Respondent 

The undersigned certifies that on June 20, 2016, the foregoing Respondent's Response to 
the National Labor Relations Board's Supplemental Memorandum of New Case Law in Support 
of Application for Order Enforcing Subpoena Duces Tecum was electronically filed with the 
Clerk of the Court, using the Court's CM/ECF system, which will send notification of such 
filing as follows: 

Lisa R. Shearin, Deputy Regional Attorney 
Region 10, Subregion 11, National Labor Relations Board 

4035 University Parkway, Suite 200 
Winston-Salem, NC 27106 

lisa.shearin@nlrb.gov  

Ashley L Banks, Field Attorney 
Region 10, Subregion 11, National Labor Relations Board 

4035 University Parkway, Suite 200 
Winston-Salem, NC 27106 

ashly.banksa,n1rhgov 
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/s/ Edward M Cherof  
EDWARD M. CHEROF 
Jackson Lewis P.C. 
1155 Peachtree Street, NE, Suite 1000 
Atlanta, GA 30309 
Telephone: (405) 525-8200 
Facsimile: (405) 525-1173 
Email: CherofE@jacksonlewis.com  
Attorney for Respondent 

4846-3857-4962,v. I 
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uiteb't Court of Apptaft4 
for tbe Efdtb Circuit 

No. 154620 

Cellular Sales of Missouri, LLC 

Petitioner 

v. 

National Labor Relations Board 

Respondent 

Labor Law Scholars 

Amicus on Behalf of Respondent 

No. 154 860 

Cellular Sales of Missouri, LLC 

Respondent 

v. 

National Labor Relations Board 

Petitioner 
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Labor Law Scholars 

Amicus on Behalf of Petitioner 

National Labor Relations Board 

Submitted: January 13, 2016 
Filed: June 2, 2016 

Before WOLLMAN, MELLOY, and COLLOTON, Circuit Judges. 

WOLLMAN, Circuit Judge. 

The National Labor Relations Board (Board) found that Cellular Sales of 

Missouri, LLC (Cellular Sales) had violated sections 7 and 8(a)(1) of the National 

Labor Relations Act (NLRA), 29 U.S.C. §§ 157, 158(a)(1), by maintaining and 

enforcing a mandatory arbitration agreement under which employees waived their 

rights to pursue class or collective action to redress employment-related disputes in 

any forum. The Board also found that employees of Cellular Sales would reasonably 

understand the arbitration agreement to waive or impede their rights to file unfair 

labor practice charges withthe Board. Cellular S ales petitions for review, arguing that 

the Board's order should not be enforced, and the Board cross-applies for 

enforcement. We enforce the order in part and decline to enforce the order in part. 

John Bauer, formerly an independent contractor for Cellular Sales, was hired 

by the company as an employee in January 2012. As a condition of his employment, 

Bauer entered into an employment agreement that included a provision under which 

he agreed to arbitrate individually "[a]ll claims, disputes, or controversies" related to 
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his employment and to waive any class or collective proceeding (arbitration 

agreement). The arbitration agreement provided in relevant part: 

All claims, disputes, or controversies arising out of, or in relation to this 
document or Employee's employment with Company shall be decided 
by arbitration . Employee hereby agrees to arbitrate any such claims, 
disputes, or controversies only in an individual capacity and not as a 
plaintiff or class member in any purported class, collective action, or 
representative proceeding. . . . The decision of the arbitrator shall be 
final, binding, and enforceable in any court of competent jurisdiction and 
the parties agree that there shall be no appeal from the arbitrator's 
decision. . . . Except for the exchange of documents that the parties 
intend to use to support their claims and defend against the other parties' 
claims, there shall be no interrogatories, depositions or other discovery 
in any arbitration hereunder. 

Bauer's employment with Cellular Sales ended in late May 2012. 

Approximately five months later he filed a putative class-action lawsuit against the 

company in federal court, alleging violations ofthe Fair Labor Standards Act (FLSA), 

29 U.S.C. §§ 201-219. Cellular Sales moved to dismiss the lawsuit and compel 

arbitration. The district court' granted the motion, concluding that the arbitration 

agreement—including the class-action waiver—was enforceable. Bauer then 

commenced an arbitration proceeding against Cellular Sales. The parties eventually 

settled, and the district court granted their joint motion to approve the settlement and 

to dismiss Bauer's lawsuit with prejudice. 

While his lawsuit was pending, Bauer filed an unfair labor practice charge with 

the Board, claiming that Cellular Sales violated his right to engage in protected 

concerted activity in violation of sections 7 and 8(a)(1) of the NLRA when it required 

him to sign an arbitration agreement that included a class-action waiver. The Board 

'The Honorable Beth Phillips, United States District Judge for the Western 
District of Missouri. 
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issued a complaint, and an administrative law judge (ALJ) ruled in favor of the Board, 

concluding that Cellular Sales's arbitration agreement violated the NLRA because of 

its individual arbitration requirement and because employees would reasonably 

interpret the arbitration agreement as barring or restricting their rights to file unfair 

labor practice charges withthe Board. The ALJ also concluded that Cellular Sales had 

violated the NLRA by moving to dismiss Bauer's putative class-action lawsuit and 

compel enforcement of the arbitration agreement. 

The Board affirmed and adopted the ALJ' s rulings and findings. The Board 

ordered Cellular Sales to either rescind the arbitration agreement or revise it to clarify 

that, by signing the agreement, employees do not waive their rights to pursue 

employment-related class or collective actions in all forums and are not restricted in 

their rights to file charges with the Board. It also ordered Cellular Sales to notify all 

of its current and former employees of these changes; to notify the district court that 

these changes were made and that the company no longer opposed Bauer's lawsuit 

(even though the lawsuit had been dismissed over a year earlier); and to reimburse 

Bauer for legal fees and expenses incurred in opposing Cellular Sales's motion to 

dismiss and compel arbitration (even though Cellular Sales had prevailed on its 

motion, Bauer had not appealed, and the parties had ultimately settled). This petition 

for review and cross-application for enforcement followed. 

We review the Board's findings of fact for substantial evidence on the record 

as a whole, that is, for such relevant evidence as "'a reasonable mind might accept as 

adequate to support' a finding." NLRB v. Am. Firestop Sots., Inc., 673 F.3d 766, 

767-68 (8th Cir. 2012) (quoting Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 

(1951)). We review the Board's conclusions of law de novo. Id. at 768. We will 
defer to the Board's interpretation of the NLRA "so long as it is rational and 

consistent with that law," id. (citations omitted), but we need not defer to the Board's 

interpretation of other federal statutes, see, e.g., Owen v. Bristol Care, Inc., 702 F.3d 

1050, 1054 (8th Cir. 2013); see also Hoffman Plastic Compounds, Inc. v. NLRB, 535 
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U.S. 137, 144 (2002) ("[W]e have . . . never deferred to the Board's . . . preferences 

where such preferences potentially trench upon federal statutes and policies unrelated 

to the NLRA."). 

Cellular Sales first argues that the Board erred in finding that because the class-

action waiver restricted employees' substantive rights under section 7 to engage in 

protected concerted activity, the arbitration agreement violated section 8(a)(1) of the 

NLRA. Cellular Sales notes that in reaching this conclusion, the Board relied on two 

of its prior decisions, D.R. Horton, Inc., 357 N.L.R.B. No. 184, 2012 WL 36274 (Jan. 

3, 2012), and Murphy Oil USA, Inc., 361 N.L.R.B. No. 72, 2014 WL 5465454 (Oct. 

28, 2014), each of which concluded that arbitration agreements imposing similar 

class-action waivers violated section 8(a)(1). Cellular Sales points out that the 

Board's reasoning in those decisions was directly rejected by the Fifth Circuit. See 

D.R. Horton, Inc. v. NLRB, 737 F.3d 344, 362 (5th Cir. 2013) (denying enforcement 

in relevant part, rejecting Board's position that use of class-action procedure was a 

"substantive right" under section 7 of the NLRA, and concluding that "[b]ecause the 

Board's interpretation does not fall within the [Federal Arbitration Act's (FAA)] 

`saving clause,' and because the NLRA does not contain a congressional command 

exempting the statute from application of the FAA," the arbitration agreement, 

including the class-action waiver, "must be enforced according to its terms"); Murphy 

Oil USA, Inc. v. NLRB, 808 F.3d 1013, 1018 (5th Cir. 2015) (denying enforcement 

in relevant part and concluding that the employer "committed no unfair labor practice 

by requiring employees to relinquish their right to pursue class or collective claims in 

all forums by signing the arbitration agreements at issue"). Cellular Sales also points 

to our court's decision rejecting the Board's reasoning—albeit in a case that was not 

on review from a Board decision, Owen v. Brisol Care, Inc., 702 F.3d 1050, 1053-55 

(8th Cir. 2013) (rejecting the Board's position in D.R. Horton and joining "fellow 

circuits that have held that arbitration agreements containing class waivers are 

enforceable in claims brought under the FLSA"). 
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The Board acknowledges that its position has twice been rejected by the Fifth 

Circuit, and it concedes that our holding in Owen is fatal to its argument "that a 

mandatory agreement requiring individual arbitration of work-related claims" violates 

the NLRA. Consequently, in addition to filing its brief in this matter, the Board filed 

a motion for initial hearing en bane and requested that we reconsider our holding in 

Owen. The Board's motion was denied, and thus, in accordance with Owen, we 

conclude that Cellular Sales did not violate section 8(a)(1) by requiring its employees 

to enter into an arbitration agreement that included a waiver of class or collective 

actions in all forums to resolve employment-related disputes. Accordingly, we grant 

the petition for review and decline to enforce the Board's order with respect to this 

issue. See Owen, 702 F.3d at 1053-55; see also D.R. Horton, 737 F.3d at 362; 

Murphy Oil, 808 F.3d at 1018. 

Cellular Sales next argues that the Board erred when it found that the company 

violated section 8(a)(1) by seeking to enforce the arbitration agreement through a 

motion to dismiss and compel arbitration inB auer' s putative class-action lawsuit. The 

Board determined that "an employer's enforcement of an unlawful rule . . . 

independently violates [s]ection 8(a)(1)" and concluded that Cellular Sales's motion 

to dismiss and compel arbitration sought to enforce an unlawful contract and thereby 

interfere with or restrain employees from exercising their rights under the NLRA. The 

Board specifically noted that in fording this separate violation of the NLRA, it was 

"rely[ing] solely on the principle that the enforcement of an unlawful provision is, in 

itself, an independent violation of [section] 8(a)(1)." As a remedy for this violation, 

the Board ordered Cellular Sales to reimburse Bauer "for all reasonable expenses and 

legal fees, with interest, incurred in opposing [Cellular Sales's] unlawful motion to 

compel individual arbitration." It also ordered Cellular Sales to notify the district 

court "that it no longer oppose[d Bauer's class-action lawsuit] on the basis of the 

arbitration agreement." 
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Because the class-action waiver did not violate section 8(a)(1), Cellular Sales's 

attempt to enforce the class-action waiver likewise did not violate section 8(a)(1). 

Accordingly, we grant the petition for review and decline to enforce the Board's order 

with respect to this issue. We also decline to enforce the Board's remedies related to 

this issue. See Murphy Oil, 808 F.3d at 1021 (declining to enforce Board's award of 

legal fees and expenses in similar circumstances). 

Cellular Sales next argues that the Board erred when it found that the company 

violated section 8(a)(1) because its employees would reasonably construe the 

arbitration agreement to bar or restrict their rights to file charges with the Board or 

seek access to the Board's processes. The NLRA prohibits an employer from entering 

into an agreement with employees that circumscribes the Board's authority to prevent 

unfair labor practices. See 29 U.S.C. § 160(a). Thus, an arbitration agreement 

violates section 8(a)(1) if it expressly prohibits employees from filing unfair labor 

practice charges with the Board or if it would be reasonably construed by employees 

to restrict or preclude such activity. See D.R. Horton, 737 F.3d at 363 ("Even in the 

absence of express language prohibiting section 7 activity, a company nonetheless 

violates section 8(a)(1) if employees would reasonably construe the language to 

prohibit section 7 activity." (quoting Cintas Corp. v. NLRB, 482 F.3d 463, 467 (D.C. 

Cir. 2007) (internal quotation marks omitted)). 

As set forth above, Cellular Sales's arbitration agreement included a broad 

requirement that "[a]ll claims, disputes, or controversies arising out of, or in relation 

to" employment with the company "shall be decided by arbitration." Given "the 

absence of any limits to this broadly worded provision," the Board concluded that the 

arbitration agreement violated section 8(a)(1) "because employees would reasonably 

believe [the agreement] waived or limited their rights to file Board charges or to 

access the Board's processes." 
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Cellular Sales contends that the specific language of the arbitration agreement, 

read as a whole and in context, could not be reasonably construed by employees to 

preclude or restrict their rights to file charges with the Board. It argues that because 

the arbitration agreement does not expressly prohibit employees from filing charges 

with the Board and makes no reference to agency or administrative proceedings, 

employees could not read the agreement as having any bearing on their rights to file 

charges with the Board. It also contends that because the agreement states that an 

arbitration decision is "final, binding and enforceable in any court of competent 

jurisdiction," and refers to interrogatories, depositions, and other discovery-related 

matters that do not generally apply in Board proceedings, the "implication" is that the 

arbitration agreement prohibits only court proceedings.' We are not persuaded. 

The Board has held that an arbitration agreement violates section 8(a)(1) when 

itprovides that the agreement does not constitute awaiver of an employee's obligation 

to file a timely charge with the Board. In Bill's Electric, Inc., 350 N.L.R.B. 292, 296 

(2007), the agreement provided,that arbitration was the exclusive method of dispute 

resolution, but also stated that it "shall not be a waiver of any requirement for the 

Employee to timely file any charge with the NLRB, EEOC, or any State Agency . . . 

as may be required by law to present and preserve any claimed statutory violation in 

a timely manner " This provision was not sufficient to alert employees that they 

retained rights to file charges with the Board because, "[ajt the very least, the 

mandatory . . . arbitration policy would reasonably be read by . . employees as 

substantially restricting, if not totally prohibiting, their access to the Board's 

'Cellular Sales contends that the fact that Bauer actually filed an unfair labor 
practice charge with the Board establishes that the arbitration agreement cannot be 
reasonably construed by employees as limiting or precluding that activity. But the 
"'actual practice of employees is not determinative' of whether an employer has 
committed an unfair labor practice." Murphy Oil, 808 F.3 d at 1019 (citation omitted). 
Instead, the question is whether the employer's action is "likely to have a chilling 
effect" on its employees' exercise of their rights under the NLRA. D.R. Horton, 737 
F.3d at 357. 
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processes." Id.; see also D.R. Horton, 737 F.3d at 364 (noting that references to 

"court," "judge," and "jury" in mandatory arbitration agreement were "insufficient to 

counter the breadth of the waiver created by the phrase 'right to file a lawsuit or other 

civil proceeding"). The Board has also found a violation of section 8(a)(1) when an 

agreement required arbitration of "any other legal or equitable claims and causes of 

action recognized by local, state or federal law or regulations" because, although the 

language did not explicitly restrict proceedings before the Board, "the breadth of the 

policy language" would result in employees reasonably interpreting the agreement to 

prohibit those proceedings. U-Haul Co. of Cal., 347 N.L.R.B. 375, 377-78 (2006), 

enforced, 255 F. App'x 527 (D.C. Cir. 2007) (mem.). Similarly, the Board affirmed 

an ALJ' s finding of a section 8(a)(1) violation when an arbitration agreement stated 

that "all disputes" and "legal claims" were required to be arbitrated, Board charges 

were not included in a list of exceptions, and the agreement provided that "such claims 

shall not be filed or pursued in court." Utility Vault Co., 345 N.L.R.B. 79, 81 (2005). 

And in Murphy Oil, the Fifth Circuit enforced the Board's finding that an arbitration 

agreement requiring employees to arbitrate "any and all disputes or claims" related in 

any manner to employment and to waive class or collective action "in any other 

forum" could "create [t]he reasonable impression . . . that an employee [was] waiving 

not just [her] trial rights, but [her] administrative rights as well.' 808 F.3d at 1019 

(quoting D.R. Horton, 737 F.3d at 363-64). 

Although the language used by Cellular Sales in its arbitration agreement is not 

identical to the language used in Bill's Electric, U-Haul, Utility Vault, or Murphy Oil, 

it is similar in both its breadth and its generality, and thus we fmd those cases 

instructive. Moreover, the Board's construction of the NLRA is "entitled to 

considerable deference, and must be upheld if it is reasonable and consistent with the 

policies of the [NLRA]." St. John's Mercy Health Sys, v. NLRB, 436 F.3d 843, 846 

(8th Cir. 2006) (citations omitted). The Board's finding that Cellular Sales violated 

section 8(a)(1) because its employees would reasonably interpret the arbitration 

agreement to limit or preclude their rights tb file unfair labor practice charges with the 
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Board is reasonable and is consistent with the NLRA. Accordingly, we deny the 

petition for review and enforce the Board's order with respect to this issue, including 

corrective action with respect to any employees who remain subject to the arbitration 

agreement. See Murphy Oil, 808 F.3 d at 1019. 

Finally, Cellular Sales argues that the Board's order is unenforceable in its 

entirety because Bauer's unfair labor practices charge was untimely under section 

10(b) of the NLRA, 29 U.S.C. § 160(b), and because Bauer was no longer an 

"employee" under section 2(3) of the NLRA, id. § 152(3), when the charge was filed. 

Again, we disagree. 

Section 10(b) provides that "no complaint shall issue based upon any unfair 

labor practice occurring more than six months prior to the filing of the charge with the 

Board." 29 U.S.C. § 160(b). Cellular Sales argues that Bauer entered into the 

arbitration agreement "on or about January 1, 2012," but did not file his unfair labor 

practice charge until December 2012, well after the six-month limitation period under 

section 10(b) had expired. The Board rejected Cellular Sales's argument that the 

charge was time-barred, noting that the parties had stipulated that Islince about 

January 1, 2012, [Cellular Sales] has promulgated, maintained, and enforced" the 

arbitration agreement—a stipulation that included the relevant six-month period 

preceding the unfair labor practice charge Bauer filed on December 11, 2012. The 

Board found a violation because, it noted, "the maintenance of an unlawful rule is a 

continuing violation, regardless of when the rule was first promulgated." We agree. 

The violation found here is not related exclusively to the circumstances that 

existed whenBauer signed the arbitration agreement in January 2012. Rather, at issue 

is the legality of Cellular Sales's continued maintenance ofthe agreement. The Board 

has repeatedly held that an employer commits a continuing violation of the NLRA 

throughout the period during which an unlawful agreement is maintained. See, e.g., 

Gamestop Corp., 363 N.L.R.B. No. 89, 2015 WL 9592400, at *1 (Dec. 31, 2015) 
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(rejecting argument that complaint was time-barred by section 10(b) where employer 

continued to maintain the unlawful agreement during the six-month period preceding 

the charge, and noting that maintenance of an unlawful workplace rule constitutes a 

continuing violation that is not time-barred by section 10(b)); The Pep Boys, 363 

N.L.R.B. No. 65, 2015 WL 9460022 (Dec. 23, 2015) (same); Register-Guard, 351 

N.L.R.B. 1110, 1110 n.2 (2007) (noting that "[t]he maintenance during the 10(b) 

period of a rule that transgresses employee rights is itself a violation of [section] 

8(a)(1)"), enforced in part, 571 F.3d 53 (D.C. Cir. 2009). We have determined that 

employees would reasonably interpret the arbitration agreement to bar or interfere 

with their rights to file unfair labor practice charges with the Board, Cellular Sales 

stipulated to the fact that it maintained the arbitration agreement during the relevant 

period. Having been filed during the period in which Cellular Sales maintained the 

unlawful arbitration agreement, Bauer's unfair labor practice charge was thus not 

time-barred. See, e.g., Gamestop, 363 N.L.R.B. No. 89, 2015 WL 9592400, at *1. 

Cellular Sales also argues that Bauer was not an "employee" within the 

meaning of section 2(3) of the NLRA because he was not employed by the company 

during the six-month period preceding his unfair labor practice charge. Section 2(3) 

provides that "[t]he term 'employee' shall include any employee," a defmition the 

Board has interpreted in the "broad generic sense" to "include members of the 

working class generally." Briggs Mfg. Co., 75 N.L.R.B. 569, 571 (1947) ("This broad 

definition covers, in addition to employees of a particular employer, also employees 

of another employer, or former employees of aparticular employer, or even applicants 

for employment."). The Board has long held that a former employee continues to be 

an "employee" within the meaning of the NLRA. See Little Rock Crate & Basket Co., 

227 N.L.R.B. 1406, 1406 (1977) (noting that "employee" under section 2(3) of the 

NLRA means "members of the working class generally" and includes "former 

employees of a particular employer"); see also Haynes Bldg. Sews. LLC, 363 

N.L.R.B. No. 125, 2016 WL 737040 (Feb. 23, 2016) (noting that "a discharged 

employee remains a statutory employee entitled to the full protection of the 

-11- 
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[NLRA]"). Given the NLRA's broad definition of "employee" and the considerable 

deference we owe to the Board's reasonable construction of the NLRA, we conclude 

that the Board did not err in finding that Bauer was an "employee" under the NLRA. 

See Allied Chem. & Alkali Workers, Local No. 1 v. Pittsburgh Plate Glass Co., 404 

U.S. 157, 166 (1971) (noting that "the task of determining the contours of the term 

'employee' has been assigned primarily" to the Board). In sum, because Cellular 

Sales's unlawful arbitration agreement remained in. effect and governed Bauer both 

as a current and as a former employee during the section 10(b) limitations period, his 

unfair labor practice charge was not time-barred. 

The petition for review is granted in part and denied in part, and the Board's 

order is denied in part and enforced in part. 
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Case: 15-60572 Document: 00513543513 Page: 1 Date Filed: 06/10/2016 

UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

NEIMAN MARCUS GROUP, LLC 
) 
) 
) 

Petitioner ) 
) 

v. ) No. 15-60572 
) 

NATIONAL LABOR RELATIONS BOARD ) 
) 

Respondent ) 
 ) 

UNOPPOSED MOTION TO HOLD CASE IN ABEYANCE 

To the Honorable, the Judges of the United States 
Court of Appeals for the Fifth Circuit: 

The National Labor Relations Board ("the Board") moves the Court to hold 

this case in abeyance until the time for petitioning the Supreme Court for a writ of 

certiorari in Murphy Oil USA, Inc. v. NLRB, 5th Cir. Case No. 14-60800, has 

passed, and, in the event that such a petition is filed, until the Supreme Court 

resolves the case. The Board states the following in support: 

1. On August 4, 2015, the Board issued a Decision and Order finding 

that Neiman Marcus Group, LLC ("the Company"), violated Section 8(a)(1) of the 

National Labor Relations Act ("NLRA"), 29 U.S.C. §§ 151, 158(a)(1), by 

maintaining and/or enforcing a mandatory arbitration policy that requires 
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employees, as a condition of employment, to waive their right to pursue class or 

collective actions involving employment-related actions in all forums, whether 

arbitral or judicial. 362 NLRB No. 157, 2015 WL 4647966. 

2. In support of its findings, the Board cited to, and applied its decisions 

in, D.R. Horton, 357 NLRB No. 184, 2012 WL 36274 (Jan. 3, 2012), enforcement 

denied in part, 737 F.3d 344 (5th Cir. 2013), petition for reh'g en banc denied, 

5th Cir. No, 12-60031 (April 16, 2014), and Murphy Oil USA, Inc., 361 NLRB No. 

72, 2014 WL 5465454 (Oct. 28, 2014), enforcement denied in part, 808 F. 3d 1013 

(5th Cir. 2015), petition for reh'g en banc denied, 5th Cir. No. 14-60800 (May 13, 

2016). In both cases, this Court rejected the Board's findings that the maintenance 

of a mandatory arbitration agreement violated Section 8(a)(1) of the NLRA to the 

extent the agreement barred concerted pursuit of work-related legal claims in any 

forum, and denied enforcement of that violation. 

3. The Company filed a petition for review of the Board's Order on 

August 14, 2015. On October 2, the Court granted the Board's motion to hold the 

case in abeyance pending resolution of Murphy Oil and Chesapeake Energy Corp. 

v. NLRB, 633 F. App'x 613 (5th. Cir. 2016), another case in which the Board 

applied D.R. Horton and Murphy Oil. On May 23, 2016, after the Court had issued 

decisions in both of those cases, and after mandate issued in Murphy Oil, the Court 

reactivated the case and set July 5, 2016, as the due date for the opening brief. In a 

2 
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subsequent letter dated May 25, the Court explained that the case was reactivated 

because the decisions and mandates had issued in Murphy Oil and Chesapeake,1  

and the Board's motion "did not request to hold the case in abeyance pending 

certiorari." 

4. The Board requests that the Court place the case back into abeyance 

until the time for petitioning for certiorari in Murphy Oil has passed and, in the 

event that such a petition is filed, until the Supreme Court resolves the case. 

As the Board explained in its initial motion, the Board Decision and Order under 

review here presents identical issues to those in Murphy Oil, Accordingly, the 

interest of judicial economy will be served by holding this ase in abeyance until 

the time for petitioning for certiorari has passed and, if a petition is filed, the 

Supreme Court resolves the matter. 

5. This Court has previously placed numerous similar cases in abeyance 

pending the outcome of Murphy Oil. See, e.g., Brinker Int? Payroll Co., L.P., 

Case No. 15-60859 (held in abeyance "until petition for rehearing en bane is 

resolved and time for petitioning the Supreme Court for a writ of certiorari has 

passed" in Murphy Oil); Prof'? Janitorial Serv. ofHouston, Inc., Case No. 15-

60858 (placing into abeyance "pending the final resolution of Murphy Oil); Am. 

Neither judgment nor mandate has issued in Chesapeake. The Board filed its 
proposed judgment on February 26, 2016, which Chesapeake opposed on March 
14. 
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Express Travel Related Servs. Co., Case No. 15-60830 (same). In other cases, 

however, the Court has denied the Board's motion for a stay. See Securitas 

Security Serv. USA, Inc. v. NLRB, Case No. 16-60304 (May 26, 2016); RGIS, LLC 

v. NLRB, Case No. 16-60129 (Mar. 28, 2016); Employers Resource v. NLRB, Case 

No. 16-60034 (Feb. 22, 2016); Citi Trends, Inc. v. NLRB, Case No. 15-60913 (Feb. 

16, 2016). In addition, since issuing mandate in Murphy Oil, the Court has issued 

letters in several stayed cases explaining that the case will remain in abeyance until 

the time for petitioning for certiorari has passed.2  In other cases, the Court has 

lifted the stay. See On Assignment Staffing Servs. Inc. v. NLRB, Case No. 15-

60642 (May 24, 2016). The Court has also granted a motion to lift a stay. PJ 

Cheese, Inc. v. NLRB, Case No. 15-60610 (April 19, 2016), 

6. The need for an abeyance is particularly warranted given that the 

Board has continued issuing orders presenting identical issues to those in Murphy 

2  More specifically, on May 23, after issuing mandate in Murphy Oil, the Court 
issued Letters of Advisement in approximately 10 cases, informing the parties that 
it had reactivated the cases. See, e.g., Citigroup Technology, Inc. v. .NLRB, Case 
No. 15-60856 (May 23, 2016); Kmart Corp. v. NLRB, Case No. 15-60897 (May 
23, 2016) (same); Domino's Pizza, LLC v. NLRB, Case No. 15-60914 (May 23, 
2016) (same). The next day, the Court issued a Memorandum in many of those 
cases placing the case back into abeyance until the time for petitioning the 
Supreme Court has passed. Although the parties received those memoranda by ecf 
notification, they do not appear on PACER. We have attached as Exhibit A the 
Memoranda received by the Board in Citigroup, which is nearly identical to the 
memoranda received in those cases. See Citigroup Technology, Inc. v. NLRB, Case 
No. 15-60856 (May 24, 2016). 
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Oil, many of which parties may petition this Court to review under the NLRA's 

broad venue provision. See Murphy Oil, 2015 WL 6457613, at *1, 4. 

7. Counsel for the Company does not oppose the Board's motion. 

WHEREFORE, the Board respectfully requests that the Court hold this case 

in abeyance until the time for petitioning for certiorari in Murphy Oil has passed 

and, in the event that such a petition is filed, until the Supreme Court resolves the 

case. 

Respectfully submitted, 

/s/ Linda Dreeben  
Linda Dreeben 
Deputy Associate General Counsel. 
National Labor Relations Board 
1015 Half Street SE 
Washington, DC 20570 
(202) 273-2960 

Dated at Washington, DC 
this 10th day of June, 2016 
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UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

) 
NEIMAN MARCUS GROUP, LLC ) 

) 
Petitioner ) 

) 
v. ) No. 15-60572 

) 
NATIONAL LABOR RELATIONS BOARD ) 

) 
Respondent ) 

) 
 ) 

CERTIFICATE OF SERVICE 

I certify that on June 10, 2016, the foregoing motion was filed with the Clerk 

of the Court for the United States Court of Appeals for the Fifth Circuit by using 

the appellate CM/ECF system, and that all counsel are registered CM/ECF users. 

/s/ Linda Dreeben  
Linda Dreeben 
Deputy Associate General Counsel 
National Labor Relations Board 
1015 Half Street, SE 
Washington, DC 20570 

Dated at Washington, DC 
this 10th day of June, 2016 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 
No. 5:15-CV-438-D 

NATIONAL LABOR RELATIONS 
BOARD, 

Petitioner, 

v. 

RALEIGH RESTAURANT CONCEPTS, 
INC., 

Respondent 

ORDER 

On August 31, 2015, the National Labor Relations Board ("NLRB") petitioned this court to 

enforce a subpoena duces tecum it had served on Raleigh Restaurant Concepts, Inc. ("Raleigh 

Restaurant Concepts") [D.E. 1] andfiled amemorandum in. support [D.E. 2]. On October 20, 2015, 

Raleigh Restaurant Concepts responded in opposition and argued that the NLRB's petition should 

be denied or, in the alternative, held in abeyance until the United States Court of Appeals for the 

Fifth Circuit resolved Murphy Oil USA, Inc. v. NLRB, 808 F.3d 1013 (5th Cir. 2015). See [D.E. 

12] 7-12. On October 26, 2015, the Fifth Circuit decided Murphy Oil. 0'1Di:ember 21, 2015, this 

court mimed supplethental briefing concerning that case [D.E. 17]. On January 8, 2016, the parties 

filed their supplemental briefs [D.E. 18-20]. As explained below, the court grants the NLRB's 

application for an order enforcing the subpoena duces tecum. 

I. 

This case relates to a separate action before this court. On June 13, 2014, Leslie Holden 

("Holden") filed a putative class or collective action against Raleigh Restaurant Concepts in the 

Eastern District of North Carolina. See Compl., Holden v. Raleigh Rest Concepts Inc., No. 
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5:14-CV-348-F, [D.E. I], (E.D.N.C. June 13, 2014). Hoiden, an exotic dancer, alleges that Raleigh 

Restaurant Concepts violated the Fair Labor Standards Act ("ELSA") and the North Carolina Wage 

and Hour Act by misclassifying her and others as "independent contractors" as opposed to 

"employees." Id. IN 10-107; cf. McFeeley v. Jackson St. Entm't LLC, No. 15-1583, 2016 WL 

3191896, at *2-6 (4th Cir. June 8, 2016) (holding that exotic dancers were employees of the clubs 

under the FLSA, rather than independent contractors). In Holden, the court ordered Holden to 

arbitrate her claims and held that the arbitrator must determine whether Holden may bring class or 

collective action claims. See Order, Holden v. Raleigh Rest. Concepts Inc., No. 5:14-CV-348-F, 

[D.E. 27] 1-2, 7 (E.D.N.C. Oct 28, 2015); gee also id. [D.E. 29] (E.D.N.C. June 30, 2016). 

During the litigation, Holden filed a charge withthe NLRB allegingthat Raleigh Restaurant 

Concepts violated the National Labor Relations Act ("NLRA") by seeking enforcement of a 

contractual waiver of the right to collectivelypursue her claims in all forums, judicial and arbitraL 

[D.E. 1-13; see [D.E. 1-5] 31-32 (amending HoIden's NLRB charge to include an allegation that 

Raleigh Restaurant Concepts sought to enforce the pelicies).1  The NLRB is investigating Holden's 

charge. 

As a part of its investigation, on March 13, 2015, the NLRB wrote Raleigh Restaurant 

Concepts and asked it to provide "entertainer leases ... and copies of all handbooks and work rules 

that apply to employees at Respondent's facility." [D.E. 1] d. In response, Raleigh Restaurant 

Concepts provided the NLRB all documents thot Holden h Rd executed, butnot leases signed by other 

entertainers or copies ofrules or handbooks that applyto employees ofRaleighRestaurant Concepts. 

See [D.E. 12] 3. On April 30, 2015, after receiving Raleigh Restaurant Concept's "incomplete" 

1  Unless otherwise noted, docket entry citations refer to filings in this case. 
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response, the NLRB issued a subpoena duces tecum for the documents. [D.E. 11 ¶¶ e-g; see [D.E. 

1-3]. 

On May 7,2015, Raleigh Restaurant Concepts filed with the NLRB a written petition to 

revoke the subpoena. See [D.E. 1] ¶ h.; [D.E. 1-5]. In its petition to revoke, Raleigh Restaurant 

Concepts argued that (1) employee handbooks and work rules were not relevant to the case because, 

as a contractor, Holden. never saw these documents; (2) the NLRB could investigate only the charge 

that Holden filed, not investigate potential violations of the NLRA regarding any non-charging 

parties; and, (3) insofar as the NLRB was investigating a claim that enforcement of a class-action 

waiver violated the NLRA, the claim was meritless, and the NLRB could not investigate meritless 

claims. see [D.E. 1-5] 6-10. The NLRB's Counsel for General Counsel opposed the petition to 

revoke the subpoena and argued that (1) employee handbooks and work-rules were relevant to 

investigating whether employees of Raleigh Restaurant Concepts had been milawfully forced to 

waive their NLRA rights; (2) the request did not expand the scope of the charge; and, (3) no binding 

precedent indicated whether class-action waivers violate the NLRA. [D.E. 1-5] 19-21. 

On July 20,2015, the NLRB denied the petition to revoke the subpoena. [D.E. 1-6] 2. On 

August 17,2015, RaleighRestaurant Concepts confirmed that it would not provide the subpoenaed 

information. [D.E. 1] ¶ i. On August 31,2015, the NLRB filed its petition in this court. See id. 

IL 

The NLRA gives employees certain statutory rights. See National Labor Relations Act, 29 

U.S.C. §§ 151 g seg. The NLRA also empowers the NLRB to "prevent any person from engaging 

in any unfair labor practice" under the NLRA. Id. § 160(a); see id. § 158 (defining "unfair labor 

practice"); NLRB v. Interbake Foods, LLC, 637 F.3d 492,497 (4th Cir. 2011). Specifically, the 

NLRA grants the NLRB the power to investigate alleged unfair labor practices, "conduct hearings, 
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- 

. administer oaths, examine witnesses, and receive evidence." Interbake Foods, LLC, 637 F.3d 

at 497; see 29 U.S.C. §§ 160(b), 161(1). After a hearing, the NLRB may "issue cease and desist 

orders, orders reinstating employees, and orders requiring reports," all of which "are subject to 

judicial review and enforcement" Interbake Foods. LLC, 637 F.3d at 497 (citing 29 U.S.C. §§ 

160(e)--M). 

Additionally, the NLRB may subpoena witnesses to attend a hearing or produce evidence as 

part of a proceeding or investigation. See 29 U.S.C. § 161(1). After a party is served with a 

subpoena, it may, within  five days, petition the NLRB to revoke the subpoena. Id. TheNLRB "shall 

revoke" any subpoena requestinginformationthat "does not relate to anymatter under investigation, 

or any matter in question in [a] proceeding[], or if in its opinion such subp [ojena does not describe 

with sufficient particularity the evidence whose production is required." Id. "Inherent in the 

[NLRB's] authority to issue subpoenas, to revoke subpoenas, to examine witnesses, and to receive 

evidence in accordance with the Federal Rules of Evidence is the authority to make substantive 

[evidentiary) rulings . . . ." Interbake Foods, LLC, 637 F.3d at 498. 

If a partyrefuses to comply with anNLRB subpoena, the NLRB cannot enforce the subpoena 

by itself see 29 U.S.C. § 161(2). Rather, the NLRB must apply to an Article III court for 

enforcement. See Interbake Foods, LLC, 637 F.3d at 498. "This reservation of authority to Article 

III courts protects against abuse of the [administrative] subpoena power." Id. Although judicial 

scrutiny is limited, courts must not blindly enforce administrative subpoenas. See id. at 499. 

To discharge its duty, a district court must determine whether "the subpoena is within the 

authority of the agency, the demand is not too indefinite, and the information sought is reasonably 

relevant." Id. (quotation omitted); see United States v. Morton Salt Co., 338 U.S. 632, 652 (1950); 

EEOC v. Randstad, 685 F.3d 433, 442 (4th Cir. 2012); cf. In re Subpoena Duces Tenn; 228 F.3d 
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341, 349 (4th Cir. 2000) (discussing Fourth Amendment requirements for administrative subpoenas). 

The party opposing the subpoenamay raise "any appropriate defense," including an objection based 

upon overbreadth, lack of specificity, or infringement of a cognizable privilege. See Interbake 

Foods. LLC, 637 F.3d at 499. The district court has "authority to evaluate the parties' positions" 

and, before ordering compliance withthe subpoena, "the district court must satisfy itself [that], under 

appropriate legal standards, it should enforce the subpoena." Id. at 499-500 (emphases in original). 

A. 

"To establish its authority to investigate, the [atiministrative agency] need only present an 

'arguable' basis forkuisdiction." Randstad, 685 F.3 d at 442. "Atthe subpoena-enforcement stage," 

the district court may not assess "the likelihood that the [agency] would be able to prove the claims 

made in the charge." Id. at 449 (quotation and citation omitted); gm EEOC v. Shell Oil Co., 466 

U.S. 54, 72. n.26 (1984). Rather, "Ns long as jurisdiction is plausible and not plainly lacking, the 

subpoena should be enforced, unless the party being investigated demonstrates that the subpoena is 

unduly burdensome." Randstad, 685 F.3d at 442 (quotations and citation omitted).2  

The NLRB claims jurisdiction to investigate a charge that Raleigh Restaurant Concepts 

RaleighRestaurant Concepts argues that the "court should adjudicate pure questions oflaw 
in a subpoena enforcement action," citing nonbinding case law and a Fourth Circuit opinion that the 
Supreme Court vacated. [D.E. 18] 4-5; see EEOC v. Ocean City Police Den' t, 820 F.2d 1378, 
1381-82 (4th Cir. 1987) (en bane), vacated on other grounds, 486 U.S. 1019 (1988); cf. Shell Oil 
Co., 466 U.S. at 65 (holding, in a case involving an. EEOC subpoena, that the existence of a charge 
that meets statutory procedural "requirements . . . is a jurisdictional prerequisite to judicial 
enforcement" of the subpoena). As such, according to Raleigh Restaurant Concepts, if the facts 
alleged inthe charge and reasonable inferences dravvntherefrom do not, as a matter of law, plausibly 
violate the NLRA, the NLRB has no authority to investigate and therefore the subpoena should be 
quashed. 

As logically tidy as this argument seems, the Fourth Circuit has not yet adopted it. See 
Randstad, 685 F.3d at 442. Thus, in accordance with Randstad, the court assesses only whether the 
NLRB "arguabl[y]" has jurisdiction. _e 
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violated the NLRA. by requiring Holden. to waive her right to pursue a collective action as a part of 

an arbitration agreement [D.E. 2J 2-6. The court may not speculate as to the likelihood that the 

NLRB will ultimately prove tbatthe contractual waiver in this case violated Holden's NLRArights. 

See Randstad, 685 F.3d at 449? Rather, it must decide whether this determination "arguably" falls 

within  the jurisdiction of the NLRB. See id. at 442. 

The Fourth Circuit has not yet decided whether a mandatory class-action waiver in an 

arbitration agreement violates the NLRA. Federal circuit courts have reached conflicting 

conclusions. Compare Cellular Sales of Mo.. LLC v. NLRB, No. 15-1620, No. 15-1860, 2016 WL 

3093363, at *2 (8th. Cir. June 2, 2016) (holding that a mandatory class-action waiver as part of an 

arbitration agreement does not violate the NLRA) and Murphy Oil, 808 F.3d at 1018-20 (same), 

with Lewis v. Epic Sys. Corp., 823 F.3d 1147, 1154-55 (7th Cir. 2016) (holding that requiring an 

employee to relinquish class-action rights violates the NLRA). Given the absence of controlling 

precedent and the circuit split, the NLRB's jurisdiction is not plainly lacking, and the NLRB has 

authorityto investigate the charge. See, e.g., Morton Salt Co., 338 U.S. at 652; Randstad, 685 F.3d 

at 442; Interbake Foods, LLC, 637 F.3d at 499. 

B. 

Next, the court must determine whether the subpoena demandis too indefinite. See Morton 

Salt Co., 338 U.S. at 652; Randstad, 685 F.3d at 442; Jnterbake Foods, LLC, 637 F.3d at 499. Here, 

the subpoena duces tecum. requests that Raleigh Restaurant Concepts provide (1) "all leases signed 

3  Likewise, the court rnay not speculate whether Holder is an"employee" within  the meaning 
of the NLRA. The interpretation of the term "employee" as used in the NLRA. falls within the 
NLRB's jurisdiction. See, pzr, NLRB v. United Ins. Co. of Am., 390 U.S, 254, 260 (1968); ARA 
Leisure Servs., Inc. v. NLRB, 782 F.2d 456, 459 (4th Cir. 1986). 
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by" entertainers or a copy of the lease and a list of entertainers who signed it from July 1, 2014, 

through the date the subpoena was served and (2) "bijocnments . show[ingj all work rules, 

policies, or other conditions of employment" for RaleighRestaurant Concept employees during the 

same time period. [D.E. 1-3] 3, 5. •The subpoena reasonably describes the documents sought and 

is appropriately limited in scope andtime. See,  e.g., Inre Subpoena Duces Tecum, 228 F.3d at 349; 

Luttrell v. Dep't of Def., No. 5:10-MC-19, 2010 WL 2465538, at *2 (E.D.N.C. June 11, 2010) 

(unpublished). Thus, the subpoena is not too indefinite. See Morton Salt Co., 338 U.S. at 652; 

Randstad, 685 F.3d at 442; Interbake Foods, LLC, 637 F.3d at 499. 

C. 

Finally, the court must determine whether the information sought is reasonably relevant to 

the charge. See Morton Salt Co.,  338 U.S. at 652; Randstad, 685 F.3d at 442; Interbake Foods, LLC, 

637 F.3 d at 499. The amended charge alleges that Raleigh Restaurant Concepts engaged in anun.fair 

labor practice by enforcing Holden's waiver of her right to pursue a class action or to arbitrate on 

a class basis against RaleighRestaurant Concepts. [D.E. 1-5] 31. The amended charge also charges 

that Raleigh Restaurant Concepts engaged in an unfair labor practice by "maintain[ingj policies 

including a Mandatory Arbitration provision and Class and Collective Action Waiver." Id. 

First, the NLRB seeks leases signed by entertainers other th an. Holden during the time period 

at issue or a copy of the entertainer lease and a list of names of those who signed it [D.E. 1-3] 5. 

The identifies of members of the putative victim class are reasonably relevant to the charge. See, 

e.g.; In re Subpoena Duces Tecum, 228 F.3d at 350-51 (holding that medical records regarding 

numerous patients were reasonably related to government investigation of health care fraud by a 

doctor); see  also, ,EEOC v. United Parcel Serv., Inc., 587 F.3d 136, 139-140 (2d Cir. 2009) (per 

curiam) (holding that the district court applied "too restrictive a standard of relevance" when it 
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denied enforcement of a subpoena seeking information regarding an. employer's nationwide 

application of allegedly discriminatory policy); New Orleans S.S. Ass'nv. FROC, 680 F.2d 23, 26 

(5th Cir. 1982) (holding that a list containing the nom., race, and sex of examinees was relevant in 

investigating an allegedly discriminatory test); cf. ACLU v. Clapper, 785 F.3d 787, 814 (2d Cir. 

2015) (bolding- invalid a subpoena with "no foreseeable end point, no requirement of relevance to 

any particular set of facts, and no limitations as to subject matter or individuals covered"). 

Second, the subpoena seeks "[djocuments, including employee handbooks and company 

guidelines, ... show[ing] all workrules, policies, or other conditions of employment" for employees 

at Raleigh Restaurant Concepts during the period covered by the subpoena. [D.E. 1-3] 5. Raleigh 

Restaurant Concepts argues that these documents are not reasonably relevant to any charged 

violation of Holden's NLRA. rights. because, as an independent contractor, Holden did not view, 

execute, or receive copies of these documents, nor was she required to follow them. See [D.E. 12] 

9; [D.E. 1-5] 9-10. Holden charges, however, that Raleigh Restaurant Concepts "maintained 

policies" constituting the unfair labor practice at issue, [D.E. 1-5] 31. Insofar as the subpoenaed 

documents may contain evidence regarding company-wide enforcement of these policies—both as 

to individuals thatRaleigh Restaurant Concepts considers employees and as to the entertainers, who 

the NLRB may ultimately classify as employees—the request reasonably relates to investigation. of 

alleged NLRA violations. Accordingly, the demands of the NLRB subpoena are "within the 

authority of the agency, the demand is not too indefinite, and the information sought is reasonably 

relevant" to the charge. Thus, the court grants the petitionto enforce the subpoena. See Morton Salt 

Co. 338 U.S. at 652; see also Itandstacl, 685 F.3d at 442; Interbake Foods, LLC, 637 F.3d at 499. 

III. 

In sum, the NLRB's petition for enforcement of subpoena [D.E. 11 is GRANTED. 

8 

Case 5:15-cv-00438-D Document 23 Filed 08/12/16 Page 8 of 9 

JA000200 

Appeal: 16-2036      Doc: 13            Filed: 10/19/2016      Pg: 203 of 208



SO ORDERED. This  it day of August 2016. 

 VOA 

S C. DEVER III 
Chief United States District Judge 
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IN THE UNITED STELES DISTRICT COURT 
EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 

• CIVIL ACTION NO. 5:15-CV-004-38-D 

NATIONAL LABOR RELATIONS 
BOARD, 

Applicant, 

vs.
NOTICE OF APPEAL 

RALEIGH RESTAURANT 
CONCEPTS, INC. d/b/a THE MEN'S 
CLUB OF RALEIGH, 

Respondent 

Notice is hereby given that Raleigh Restaurant Concepts, Inc. d/b/a The Men's Club 

of Raleigh, Respondent in the above-named case, hereby appeals to the United States Court 

of Appeals for the Fourth Circuit from the Order of the Court (DE # 23) granting 

Applicant's Application for Order Enforcing Subpoena Duces Tectim entered in this action 

On August 12, 2016, 
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Respectfully submitted this the 8th day of September, 2016. 

JACKSON LEWIS, P.C. 

s / Patricia L. Holland  
PATRICIA. L. HOLLAND 
N.C. State Bar No. 8816 
Attorney for Respondent 
3737 Glen-wood Avenue, Suite 450 
Raleigh, NC 27612 
Telephone: (919) 760-6460 
Facsimile: (919) 760-6461 
Email: Paticia.Holland@jacksonlewis.corn  

s 1 Edward M. Cherof 
EDWARD M. CHEROF 
Georgia State Bat No, 123390 
1155 Peachtree, N.E., Suite 1000 
Atlanta, Georgia 30309 
Telephone: (404) 525-8200 
Facsimile- (404) 525-1173 

 cherofe@jacksonlewis.com  

Attorneys for Respondent Raleigh Restaurant Concepts, 
Inc. d/ b I a The Men's Club of Raleigh 
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IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 

CIVIL ACTION NO. .5:15-CV-00438-D 

NATIONAL LABOR RELATIONS 
BOARD, 

Applicant, 

vs. CERTIFICATE OF SERVICE 

RALEIGH RESTAURANT 
CONCEPTS, INC. d/b/a THE MEN'S 
CLUB OF RALEIGH, 

Respondent 

The undersigned certifies that on September 8, 2016, the following Notice 4) f Appeal 

was electronically filed with the Clerk of the court, using the Court's CM/ECF system, 

which will send notification of the filing as follows: 

Lisa R. Shearin, DOD,  Regional' Attorney 
Region 10, Subregion 11, National Labor Relations Board 

4035 University Parkway, Suite 200 
Winston-Salem, NC 27106 

lisa.shearin@nlrb.gov  

Ashley L Banks, Field Attorney 
Region 10, Subregion 11 , National Labor Relations Board 

4035 EiniversOl Parkway, Suite 200 
Winston-Salem, NC 27106 

ashly.banks@rdrbgov 
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JACKSON LEWIS, P.C. 

sl Patricia L. Holland  
PATRICIA L. HOLLAND 
N.C. State Bar No. 8816 
.Attorneys for Respondent Raleigh Restaurant Concepts, 

dl b/ a The Men's Club of Raleigh 
3737 Glenwood Avenue, Suite 450 
Raleigh, NC 27612 
Telephone: (919) 760-6460 
Facsimile: (919) 760-6461 
Email• Patticia.Holland@jacksonlewis.com   

4830-2335-8776, v. 1 
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